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Title  20 — Employees’  Benefits 

CHAPTER  V— EMPLOYMENT  AND  TRAIN¬ 
ING  ADMINISTRATION,  DEPARTMENT 

OF  LABOR 

MIGRANT  AND  SEASONAL 
FARMWORKERS 

Employment  Service  Complaint  System, 
Monitoring,  and  Enforcement 

On  October  5, 1976,  at  41  FR  44014,  the 
Employment  and  Training  Administra¬ 
tion  of  the  Department  of  Labor  pro¬ 
posed  for  20  CPR  Parts  651,  653,  and  658 
regulations  under  the  Wagner -Peyser  Act 
of  1933,  as  amended,  29  U.S.C.  49. et  seq., 
governing  services  to  migrant  and  sea¬ 
sonal  farmworkers  by  the  Federal -State 
public  employment  service  system. 

The  Department  also  proposed  for  20 
CFR  Part  658,  subpart  E,  regulations  for 
the  establishment  and  operation  of  an 
employment  service  complaint  system  for 
the  administrative  handling  of  com¬ 
plaints  alleging  violations  of  Employment 
Service  regulations  by  employers  or  by 
the  Employment  Service. 

Finally,  the  Department  proposed  for 
20  CFR  Part  658,  subparts  F,  G,  and  H 
regulations  governing  the  monitoring  of 
all  Employment  Service  activities,  and 
the  enforcement  of  Employment  Service 
regulations. 

The  proposed  regulations  were  part  of 
the  Department’s  continuing  effort  to 
publish  comprehensive  Employment 
Service  regulations  which  are  intended  to 
replace  the  4,000  page  Employment 
Security  Manual  and  the  multitude  of 
Employment  Service  directives  currently 
in  effect. 

The  proposed  regulations  paralleled 
the  court  order  in  the  case  of  NAACP, 
Western  Region,  et  al..  Civil  Action  No. 
2010-72,  U.S.D.C.,  D.C.,  Aug.  9,  1974  as 
follows; 

1.  The  proposed  20  CFR  Part  653,  sub¬ 
part  B,  Services  for  Migrant  and  Sea¬ 
sonal  Farmworkers,  (MSFWs)  related  to 
Sec.  I  of  the  court  order,  “Provision  of 
Service  to  Migrant  and  Seasonal  Farm¬ 
workers”  and  to  Sec.  II  of  the  court 
order,  “Information  System”. 

2.  ITie  proposed  20  CPR  Part  658,  sub¬ 
part  G,  Review  and  Assessment  of  State 
Agency  Compliance  with  Employment 
Service  Regulations,  related  to  ^c.  Ill  of 
the  court  order,  “Monitoring”,  and  Sec. 

V  of  the  court  order,  “Assurance  of  State 
Compliance  with  Federal  Law”. 

3.  The  proposed  20  CPR  Part  658,  sub¬ 
part  E,  Employment  Service  Complaint 
System,  related  to  Sec.  IV  of  the  court 
order,  “Complaint  Resolution”. 

4.  The  proposed  20  CFR  Part  658,  sub¬ 
part  H,  Federal  Application  of  Remedial 
Action  to  State  Agencies,  related  to  Sec. 

V  of  the  court  order,  “Assurance  of  State 
Compliance  with  Federal  Law”. 

The  Department  is  now  publishing  the 
above-described  regulations  in  final  form. 

These  regulations  replace  Secs.  1765- 
1769,  2000-2008,  and  2056-2059  of  the 
Employment  Security  Manual.  'The  regu¬ 
lations  also  replace  General  Administra¬ 
tive  Letter  (GAL)  10-75,  Field  Memo¬ 
randum  (FM)  360-75,  and  other  current 
directives  governing  the  provision  and 
administration  of  services  to  migrant 


and  seasonal  farmworkers  including  the 
Secretary’s  “13  Points”  of  April,  1972  to 
the  extent  that  the  “13  Points”  relate  to 
Employment  Service  activities  under  the 
Wagner-Peyser  Act. 

These  regulations  supersede  the  regu¬ 
lations  at  20  CPR  Parts  601-604  to  that 
extent  that  the  regulations  at  Parts  601- 
604  confiict  with  these  regvilations.  The 
regulations  also  super.sede  all  Depart¬ 
ment  of  Labor  and  State  agency  direc¬ 
tives  which  confiict  with  the  regulations. 

Interested  persons  were  invited  to  sub¬ 
mit  written  comments,  data,  and  argu¬ 
ments  on  the  proposed  regulations  to  the 
Assistant  Secretary  for  Employment  and 
Training  until  November  5,  1976.  On 
November  5,  1976  the  Department  pub¬ 
lished  a  notice  in  the  Pcteral  Register 
extending  the  comment  period  to  Decem¬ 
ber  6, 1976. 

Comments  were  received  from  about 
75  agencies,  organizations  and  private  in¬ 
dividuals,  including  a  great  many  State 
employment  service  agencies,  several  em¬ 
ployer  organizations  and  several  legal 
service  groups.  Comments  were  received 
on  practically  every  sentence  of  Part  653, 
subpart  B — Services  for  Migrant  and  sea¬ 
sonal  Farmworkers  (MSFWs) .  Com¬ 
ments  on  Part  658  were  mostly  general 
and  conceptual  in  nature  rather  than 
specific.  The  comments  were  very  di¬ 
verse.  Some  commentators  suggested 
that  the  regulations  include  a  number  of 
additional  specific  protections  and  bene¬ 
fits  for  MSFWs.  Other  commentors 
stated  that  many  of  the  provisions  and 
protections  included  in  the  proposed 
regulations  were  too  paternalistic  with 
respect  to  MSFWs  and  that,  were  the 
Department  to  require  such  benefits  and 
protections  for  MSFWs.  other  applicant 
groups  might  believe  themselves  short¬ 
changed. 

In  drafting  these  final  regulations  the 
Department  used  the  following  princi¬ 
ples: 

(1)  ES  services  to  MSFWs  have  tradi¬ 
tionally  been,  and  are  today,  an  area  of 
national  concern.  Because  of  the  migra- 
tory  nature  of  MSFW  w'ork  and  MSFW 
use  of  the  ES  interstate  clearance  sys¬ 
tem,  and  because  MSFWs  are  often  not 
working  within  a  State  long  enough  to 
be  eligible  for  certain  State  benefits,  the 
Department  believes  that  there  is  sufB- 
cient  reavson  to  set  forth  special  regula¬ 
tions  on  ES  services  to  MSFWs. 

(2)  It  would  be  self-defeating,  how¬ 
ever,  and  a  disservice  to  MSFWs  to  offer 
services  and  benefits  to  MSFWs.  which 
neither  the  Department  nor  the  State 
agencies  can  realistically  provide.  Over 
the  last  several  years  the  number  of 
MSFWs  in  the  nation  has  declined  sub¬ 
stantially.  'The  overall  American  labor 
force,  however,  has  increased  by  many 
millions.  Meanwhile,  ES  funding  has  not 
significantly  changed.  Nor  is  there  any 
statutory  mechanism  for  ES  funding  to 
automatically  increase  during  periods  of 
high  unemployment.  The  final  regula¬ 
tions  on  services  to  MSFWs,  therefore, 
were  drafted  with  an  eye  not  only  on 
MSFWs  but  also  on  the  rest  of  the  Amer¬ 
ican  labor  force,  to  which  the  ES  is  re¬ 
quired  by  statute  to  offer  service. 


(3)  The  use  of  the  ES  system  by  em¬ 
ployers  is  voliuitary  (except  in  the  case 
of  certain  government  contractors  and 
employers  seeking  to  employ  foreign 
workers) .  If  the  ES  places  requirements 
on  employers  which  the  employers  con¬ 
sider  unreasonable,  the  employers  may 
take  their  business  elsewhere  thus  re¬ 
moving  their  MSFW  employees  from  ES- 
required  benefits  and  protections.  The 
Department  believes  that  the  vast  ma¬ 
jority  of  agricultural  employers  are  con¬ 
cerned  with  the  welfare  of  their  MSFW 
employees.  The  final  regulations  on  serv¬ 
ices  to  MSFWs,  therefore,  were  drafted 
to  contain  requirements  with  respect  to 
employers  which  the  Department  be¬ 
lieves  are  reasonably  designed  to  en¬ 
courage  the  use  of  the  ES  system  by 
employers  so  that  ES-required  benefits 
and  services  for  MSFWs  will  be  able  to 
be  extended  to  the  greatest  possible 
number  of  MSFWs. 

’The  most  significant  comments,  and 
the  Department’s  response  thereto,  were 
as  follows : 

1.  A  great  many  commentators.  State 
agencies,  employer  groups,  and  legal 
service  groups,  suggested  changes  to  the 
definitions  of  “Migrant,”  “applicant,” 
“seasonal  farmworkers”  and  other  defi¬ 
nitions.  The  specific  changes  suggested 
were  many  and  diverse.  The  Department 
is  studying  these  suggestions  and  has 
initially  concluded  that  the  definitions 
can  be  improved.  Nevertheless,  because 
of  the  complexity  of  the  review  process, 
the  extensive  change  in  ETA  reporting 
systems  any  changes  would  require,  and 
because  of  the  expense  involved,  the 
definitions  in  the  final  regulations,  with 
minor  clarifications,  are  the  same  as  in 
the  proposed  rulemaking.  The  Depart¬ 
ment  believes  that  the  definitions  are 
reasonable  ones  and  that  they  are  con¬ 
sistent  with  present  and  past  practice.  ^ 

2.  Many  comments  showed  that  the 
proposed  definition  for  “intrastate  job 
order”  was  unsatisfactory  for  States 
which  use  Statewide  Job  Bank  systems. 
The  definition  has  been  clarified  to 
state  that  a  job  order  is  an  intrastate 
order  when  the  order  taker  determines 
that  workers  will  be  needed  who  live  be¬ 
yond  commuting  distance  from  the 
worksite. 

3.  One  commentor  suggested  that 
counseling,  job  development  and  testing 
be  listed  as  basic  services  of  the  ES.  This 
was  not  accepted.  Sec.  3  of  the  Wagner- 
Peyser  Act  mandates  the  basic  service 
of  the  ES  as  a  no-fee  labor  exchange. 

4.  One  commentor  suggested  that  day- 
hauls  be  required  to  offer  the  full  range  of 
FIS  services.  This  was  not  accepted.  Not 
only  is  this  a  practical  impossibility,  but 
it  would  negate  the  entire  day-haul  con¬ 
cept  to  change  day-hauls  into  what  would 
in  effect  be  additional  local  offices.  Work¬ 
ers  at  day-hauls  will,  however,  be  in¬ 
formed  of  the  full  range  of  ES  services 
available  at  local  offices. 

5.  One  commentor  suggested  that 
"ipinimum  levels”  be  established  for  all 
ES  services.  This  was  not  accepted  exc^t 
to  the  extent  that  minimum  requirements 
are  set  forth  in  the  regulations.  MSFWs, 
like  other  job  applicants,  may  or  may  not 
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need  or  may  or  may  not  desire  specific 
ES  services  or  a  specific  “level”  of  serv¬ 
ices  beyond  those  required  to  be  afforded 
them  in  the  regulations. 

6.  Several  commentors  objected  to  the 
terms  “if  feasible”  and  “if  appropriate” 
which  occurred  several  times  in  the  pro¬ 
posed  rule-making  especially  with  refer¬ 
ence  to  l^anish  language  requirements. 
The  final  regulations  avoid  the  use  of 
these  terms  whenever  possible.  Local  of¬ 
fices  which  serve  a  significant  number  of 
MSFWs  (such  offices  will  be  designated 
by  the  ETA  national  office)  must  have  bi¬ 
lingual  (English-Sp>anish)  staff  if  a  sub¬ 
stantial  portion  of  the  MSFWs  they  serve 
are  fluent  and/or  literate  in  Spanish  but 
are  not  fluent  or  literate  in  English. 

7.  Many  commentors  expressed  ctmfu- 
sion  over  the  proposed  “Job  Bank  infor¬ 
mation”  Section.  Most  thought  it  was 
tautological  or,  if  not  tautological,  hard 
to  understand.  The  section  has  been  re¬ 
titled  “job  information”  and  has  been 
clarified  and  simplified. 

8.  Many  commentors  expressed  dis¬ 
satisfaction  with  the  wording  of  the 
Waiver  Form.  Some  State  agencies  sug¬ 
gested  meritorious  alternate  wording. 
The  waiver  forms  are  already  in  print 
and  being  used.  However,  upon  approval 
of  the  Administrator,  a  State  agency  may 
use  a  form  it  thinks  will  be  clearer  to  the 
MSFWs. 

9.  Some  commentors  questioned 
whether  State  agencies  should  be  per¬ 
mitted  to  establish  day-hauls  but  not 
operate  them.  The  final  regulations  no 
longer  permit  a  State  agency  to  establish 
a  day-haul  without  operating  it.  Further, 
no  referrals  may  be  made  to  day  hauls 
not  operated  by  the  State  agency  or  an¬ 
other  State  agency. 

10.  In  resTwnse  to  one  comment,  the 
dav  haul  section  has  been  clarified  to  re¬ 
quire  ES  personnel  to  report  apparent 
law  violations  to  the  local  office  manager. 

11.  In  response  to  many  comments,  the 
outreach  section  has  been  amended  to 
preclude  political  and  unionization  ac¬ 
tivities  and  to  omit  language  which  many 
commentors  interpreted  as  encouraging 
officious  attempts  to  disrupt  the  work 
which  the  MSFW  has  scheduled  for  him¬ 
self  or  herself.  The  MSFW,  however,  will 
be  informed  of  ES  services  such  as  refer¬ 
ral  to  year  roimd  job  opportunities  and 
supportive  services. 

12.  In  response  to  several  comments, 
the  requirements  in  the  proposed  regula¬ 
tions  regarding  the  job  description  por¬ 
tion  of  interstate  job  orders  have  been 
extended  to  intrastate  job  orders. 

13.  Two  commentors  suggested  that 
employers  be  required  to  guarantee  a  cer¬ 
tain  amount  of  work  to  MSFWs.  This  was 
rejected  as  being  too  much  of  a  burden 
on  employers. 

14.  One  commentor  requested  that  dis¬ 
crimination  by  “marital  status”  on  job 
orders  be  prohibited.  This  was  not  ac¬ 
cepted.  The  regulations  do  prohibit  dis¬ 
crimination  by  sex.  but  do  not  go  beyond 
current  Federal  statutes  which  do  not 
prohibit  discrimination  by  marital,  status 
per  se. 

15.  Some  commentors  suggested  that 
all  MSFWs  be  given  copies  of  interstate 
job  orders.  The  Department,  however. 


believes  that  the  present  requirement  of 
giving  such  job  orders  on  request  has 
adequately  served  both  the  MSFWs  and 
the  administrative  process  of  the  Depart¬ 
ment.  Some  19,000  of  such  job  orders 
were  given  on  request  last  year.  The  De¬ 
partment  is,  however,  requiring  em¬ 
ployers  to  give  a  copy  of  ttie  work  con¬ 
tract  to  all  agricultmal  workers  recruited 
through  the  ES  interstate  or  intrastate 
clearance  system. 

16.  One  commentor  suggested  that  the 
“changes  in  crop  situations”  section  be 
amended  to  address  changes  due  to  over¬ 
recruitment.  This  has  been  done. 

17.  One  commentor  suggested  that 
field  checks  be  done  on  all  employers  to 
which  the  ES  has  referred  workers.  This 
was  not  accepted.  The  Department  be¬ 
lieves  that  field  checks  are  a  reasonable 
service  for  MSFWs  who  migrate  using 
the  ES  clearance  system.  To  exp>and  this 
to  the  millions  of  employers  served  by 
the  ES  including  State  government^ 
hospitals,  mines,  factories,  Indian  reser¬ 
vations,  the  military,  etc.  would  be 
seriously  impractical  and  prohibitively 
expensive  and  would  involve  the  ES  in 
enforcement  activities  expressly  com¬ 
mitted  by  Congress  and  State  legislatures 
to  specially  authorized,  funded  and 
trained  enforcement  agencies.  The  De¬ 
partment  believes  that  in  requiring  field 
checks  for  migratory  MSFWs,  the  De¬ 
partment  has  gone  a  long  way  indeed 
toward  reasonably  looking  after  the  em¬ 
ployment  rights  of  MSFWs,  a  group  for 
which  the  Department  has  a  genuine 
national  concern. 

18.  One  commentor  suggested  that  the 
head  of  the  State  agency  have  overall 
responsibility  for  State  agency  self¬ 
monitoring.  This  has  been  done. 

19.  Some  commentors  suggested  that 
the  ES-complaint  system  handle  com¬ 
plaints  which  are  not  ES-related,  that  is, 
which  are  not  against  the  ES  itself  or 
against  an  employer  for  allegedly  violat¬ 
ing  ES  regulations.  In  addition  to  the 
legal  question  as  to  whether  the  ES  may 
use  Wagner-Peyser  fimds  to  finance  a 
complaint  system  for  arguably  non-ES 
related  complaints,  the  ES  has  to  con¬ 
sider  that,  with  present  funding  and 
staffing,  the  ES  system  serves  far  less 
of  the  general  labor  force  than  it  could 
potentially  serve.  To  significantly  divert 
ES  funds  to  handle  non-ES  related  com¬ 
plaints  would  not  best  serve  the  interests 
of  the  ES  system  or  of  the  employers  or 
applicants,  including  MSFWs. 

20.  One  commentor  suggested  that  the 
ES  fund  institutions  who  would,  in  turn, 
bring  complaints  on  behalf  of  MSFWs 
against  the  ES  system.  This  comment 
was  not  accepted.  The  Department  be¬ 
lieves  that  legal  service  groups  and  even 
MSFWs  themselves  are  capable  of  repre¬ 
senting  the  interests  of  MSFWs. 

21.  One  comment  stated  that,  since  the 
complaint  system  will  handle  complaints 
against  employers,  a  complainant  would 
have  to  exhaust  the  system  before  bring¬ 
ing,  for  example,  a  contract  action 
against  an  employer.  The  Department, 
however.  Intends  the  complaint  system, 
with  respect  to  complaints  against  em¬ 
ployers,  to  preclude,  before  the  ex¬ 
haustion  of  the  complaint  system,  only 


court  actions  alleging  an  employer’s 
breach  of  ES  regulatiohs. 

22.  One  commentor  noted  that  it  is 
the  “outcome  of  services”  such  as  place¬ 
ment  which  “actually  affect  the  lives  of 
farmworkers”  and  objected  to  the  sec¬ 
tion  of  the  proposed  regulations  which 
stated  that  State  agencies  do  not  have 
substantial  control  over  outcomes.  While 
it  may  well  be  true  that  MSFWs  are  af¬ 
fected  more  by  outcomes  than  by  any¬ 
thing  else,  it  is  also  true  that  State 
agencies  have  only  indirect  control  over 
these  outcomes.  That  is  simply  the  na¬ 
ture  of  the  system  set  up  by  the  Wagner- 
Peyser  Act  and  of  the  nation’s  free  con¬ 
tractual  employment  system.  The  De¬ 
partment  believes,  however,  that,  if  the 
requirements  set  forth  in  the  regula¬ 
tions  are  adhered  to,  the  outcomes  for 
MSFWs  will  be  considerably,  if  indi¬ 
rectly.  enhanced. 

23.  One  commentor  asked  that  judicial 
review  be  provided  after  final  EOL  ac¬ 
tion  against  a  State  agency.  This  was 
not  accepted.  Judicial  review  should  be 
determined  on  a  case-by-case  basis. 

24.  Some  commentators  suggested  re¬ 
placing  the  complaint  system  with  a 
compulsory  arbitration  system.  This  was 
not  accepted.  'The  complaint  system  will 
be  concerned,  not  with  the  give  and 
take  of  contractual  rights,  but  with  ad¬ 
judicating  violations  of  Federal  regula¬ 
tions.  Thus,  the  procedure  set  forth  in 
the  regulations  is  a  system  with  the 
full  extent  of  procedural  due  process. 

25.  One  commentor  suggested  that  the 
role  of  the  Governor  be  more  clearly  set 
forth  in  the  regulations.  'The  Department 
intends  to  deal  with  this  comment  very 
carefully  in  its  drafting  of  20  CFR  Part 
652 — ^Basic  Organization  of  the  ES  Sys¬ 
tem  and  I*art  657 — Grants  to  State 
Agencies. 

26.  One  commentor  requested  that 
State  agencies  be  allowed  to  seek  re¬ 
gional  office  review  of  State  hearing  offi¬ 
cer  decisions.  This  comment  is  being  held 
in  abeyance.  The  Department  will  care¬ 
fully  monitor  the  complaint  system  to 
see  whether  the  regulations  should  be 
so  amended  at  a  future  date. 

27.  One  commentor  objected  to  the 
language  in  the  proposed  rulemaking 
which  stated  that  the  ES  complaint  sys¬ 
tem  would  supersede  the  system  at  29 
CFR  Part  31.  Thus,  there  will  not  be 
two  alternate  systems  for  handling  com¬ 
plaints  alleging  imlawful  discrimination 
by  race,  color  or  national  origin. 

28.  Some  State  agencies  raised  ques¬ 
tions  on  funding  and  with  respect  to  the 
Resource  Allocation  Formula.  The  De¬ 
partment  will  continue  to  work  closely 
with  the  State  agencies  on  this  problem 
and  has  sent  copies  of  these  comments 
to  the  groups  who  are  now  engaged  in 
special  studies  on  the  funding  matter. 

29.  Some  commentors  suggested  that 
State  agencies  be  given  an  opportunity 
for  a  hearing  whenever  any  remedial  ac¬ 
tion  or  disallov^nce  is  applied.  This 
suggestion  has  been  accepted.  With  re¬ 
gard  to  certain  remedial  actions,  an  op¬ 
portunity  for  a  prior  conference  with 
the  Assistant  Secretary  has  also  been 
added. 
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30.  At  the  sug$restion  of  many  corn- 
mentors  the  requirement  that  the  em¬ 
ployer  sign  an  intrastate  or  interstate  job 
order  “in  the  presence  of  the  order 
taken”  has  been  omitted. 

31.  As  a  result  of  a  great  many  com¬ 
ments,  the  term  “employer-related  com¬ 
plaint”  has  been  dropped.  All  complaints 
handled  by  the  ES-complaint  system  are 
now  called  “ES-related”  complaints. 

32.  Many  commentors  suggested  that 
the  ES  monitor  not  only  employers  but 
also  employees  and  that  the  ES  refuse  to 
service  employees  who  are  truant,  tardy, 
lazy,  obstinate,  or  who  say  they  are 
qualified  for  jobs  for  which  they  turn  out 
not  to  be  qualified.  Although  there  ap¬ 
pears  to  be  a  logical  symmetry  to  this  re¬ 
quest,  the  Department  would  like  to  em¬ 
phasize  that  the  EIS  is  not  an  enforcement 
agency ;  it  is  basically,  under  the  statute, 
a  labor  exchange  agency.  The  ES  en¬ 
forces  only  its  own  regulations.  That  the 
regulations  on  MSPWs  place  more  re¬ 
quirements  on  employers  than  do  the  vast 
majority  of  ES  regulations  comes  from 
the  Department’s  desire  to  provide  rea¬ 
sonable  employment  protections  for  this 
especially  vulnerable  group  of  workers. 
The  Department  hopes  that  most  em¬ 
ployers  will  understand  and  accept  this 
reasoning  and  that  they  will  continue  to 
use  the  ES  and  to  assist  the  ES  in  afford¬ 
ing  appropriate  employment  for  MSFWs. 

33.  Many  commentors  criticized  the 
“full-application-waiver”  procedures  as 
being  too  cumbersome  and  time  consum¬ 
ing  and  of  very  little  real  usefulness  to 
MSFWs.  A  few  commentors,  however, 
suggested  that  the  full  procedure  be 
mandated  at  day  hauls.  The  procedure  is 
substantially  the  same  as  in  the  proposed 
rule-making.  The  Department  will  con¬ 
tinue  to  assess  this  issue. 

34.  Many  commentors  stated  that  the 
time  limits  for  handling  complaints  were 
too  long;  many  said  they  were  too  short. 
Most  commentors,  however,  did  not  ques¬ 
tion  them.  The  final  regulations  have  the 
same  time  limits  as  the  proposed  rule- 
making. 

35.  Many  other  clarifying,  editorial  and 
technical  changes  have  been  made. 

Accordingly  20  CFR  Chapter  V  is 
amended,  effective  February  24,  1977,  to 
read  as  follows : 

PART  601— ADMINISTRATIVE 
PROCEDURE 

§  601.6  [Amended] 

1.  In  paragraph  (b),  first  paragraph, 
the  phrase  “central  office  of  the  Admin¬ 
istration”  is  changed  to  “ETA  national 
ofiBce”. 

2.  In  paragraph  (b),  second  para¬ 
graph,  the  term  “Administration”  is 
changed  to  “ETA  national  ofiSce”. 

3.  In  paragraph  (c),  the  phrase  “Di¬ 
rector  of  the  Employment  Service”  is 
changed  to  “ETA  national  office”  each 
time  it  appears,  and  the  term  “Director” 
is  changed  to  “ETA  national  office”. 

§  601.8  [Amended] 

4.  The  term  “Director”  is  changed  to 
“Secretary”. 


5.  The  phrase  “Post  Office  Depart¬ 
ment”  is  changed  to  “U.S.  Postal  Serv¬ 
ice”  each  time  it  appears. 

§  601.9  [Amended] 

6.  The  phrase  “State  Audit  .Branch, 
Division  of  Business  Management”  is 
deleted. 

7.  The  term  “Director”  is  changed  to 
“ETA”. 


PART  602— FEDERAL-STATE 
EMPLOYMENT  SERVICE  SYSTEM 

8.  In  the  table  of  contents  for  Part 
602,  §§  602.9  and  602.21  are  deleted. 

§  602.1  [.Amended] 

9.  In  paragraph  (a),  the  words  “and 
all  rules,  regulations,  and  standards 
promulgated  thereunder”  are  deleted. 

§  602.9  [Deleted] 

10.  §  602.9  is  deleted. 

§  602.15  [Amended] 

11.  The  words  “ETA  ‘Standards  for 
a  Merit  System  of  Personnel  Adminis¬ 
tration’  ”  are  changed  to  “the  Civil  Serv¬ 
ice  Commission  regulations  at  45  CFR 
Part  70”. 

§  602.18  [Amended] 

12.  In  paragraph  (a),  the  term  “Di¬ 
rector”  is  changed  to  “Administrator”. 

§  602.21  [Deleted] 

13.  Section  602.21  Delegation  of  Au¬ 
thority.  is  deleted. 


PART  603— STATE  PROGRAM  BUDGET 
PLANS  UNDER  THE  WAGNER-PEYSER 
ACT 

14.  ’The  title  of  the  Part  is  changed  to 
STATE  PROGRAM  BUDGET  PLANS 
UNDER  THE  WAGNER-PEYSER  ACT. 
§  603.1  [Amended] 

15.  The  phrase  “plan  of  operation”, 
each  of  the  three  times  it  appears,  is 
changed  to  “program  budget  plan”. 

§  603.2  [Amended] 

16.  In  paragraph  (a)  the  phrase 
“Title  IV  of  the  Servicemen’s  Readjust¬ 
ment  Act  of  1944  as  amended”  is  changed 
to  read  “38  U.S.C.  Chapters  41  and  42”. 

17.  Section  603.3  is  revised  to  read  as 
follows: 

§  603.3  Compliance  with  USES  regula¬ 
tions. 

Each  State  agency  shall  submit  a 
statement,  as  part  of  its  State  program 
budget  plan,  that  it  will  comply  with 
the  regulations  of  the  USES  at  20  CFR 
Parts  601-604,  620,  621,  651-658,  and  at 
29  CFR  Part  8. 

§  603.5  [.Amended] 

18.  The  phrase  “plan  of  operation” 
is  changed  to  “program  budget  plan”. 


PART  604 — POLICIES  OF  THE  UNITED 
STATES  EMPLOYMENT  SERVICE 

19.  Paragraphs  (b)  and  (c)  are  re¬ 
vised  to  read  as  follows: 

§  604.2  Clearance. 

«  #  *  #  • 

(b)  To  recruit  qualified  workers  from 
local  sources  before  resorting  to  clear¬ 
ance  imless  a  shortage  of  local  workers 
is  anticipated. 

(c)  To  place  into  clearance  only  those 
job  orders  which  specify  at  least  toe  ap¬ 
plicable  Federal  or  State  minimum 
wage,  and  to  place  job  orders  for  agri¬ 
cultural  workers  into  intrastate  and  in¬ 
terstate  clearance  in  accordance  with  the 
regulations  at  §  653.108  of  this  Chapter. 

•  *  *  «  ^ 

§  604.5  [Amended] 

20.  Everything  after  toe  phrase  “and 
related  industries”  is  deleted. 

21.  The  following  new  Part  651  is  add¬ 
ed  to  ’ntle  20. 


PART  651— GENERAL  PROVISIONS  GOV¬ 
ERNING  THE  FEDERAL-STATE  EMPLOY¬ 
MENT  SERVICE  SYSTEM 

Sec. 

651.1  Scope  and  purpose  of  the  Federal- 

State  employment  service  system. 

651.2  Basic  structure  of  the  employment 

service  system. 

651.3  Federal  statutes  governing  the  em¬ 

ployment  service  system. 

651.4  Executive  Orders  affecting  the  em¬ 

ployment  service  system. 

651.5  Format  of  the  regulations  for  the  em¬ 

ployment  sendee  system. 

651.6  Consolidated  table  of  contents  for 

Parts  651-658. 

651.7  Definitions  of  terms  used  In  Parts 

651-658. 

Authority:  Wagner-Peyscr  Act  of  1933,  as 
amended,  29  U.S.C.  49  et  seq.,  unless  other¬ 
wise  noted. 

§  651.1  Scope  and  purpose  of  the  Fed¬ 
eral-State  employment  senice  sys¬ 
tem. 

(a>  The  basic  purpose  of  toe  Federal- 
State  employment  sendee  system  is  to 
provide  a  national  system  of  public  em¬ 
ployment  offices  through  which  no-fee 
employment  services  are  provided  to 
workers  who  are  seeking  employment 
and  to  employers  who  are  seeking  job 
applicants.  The  basic  employment  serv¬ 
ice  of  toe  employment  ser^ce  systm, 
therefore,  is  the  referral  of  workers  to 
jobs  through  toe  operation,  without  fee, 
of  a  labor-exchange  system. 

(b)  The  employment  service  system 
also  performs  other  functions  related  to 
its  basic  labor-exchange  function.  Such 
ancillary  functions  include  developing 
job  openings,  employment  counseling 
and  testing,  assisting  employers  with 
certain  employment-related  problems, 
the  processing  of  labor  certification  ap¬ 
plications  for  toe  temporary  and  perma¬ 
nent  employment  of  foreign  workers  in 
toe  United  States,  toe  conducting  of  pre¬ 
vailing  wage  surveys,  and  the  perform¬ 
ance  of  other  employment-related  ac¬ 
tivities  as  set  forth  in  toe  regulations  at 


FEDERAL  REGISTER,  VOL.  42,  NO.  16 — TUESDAY,  JANUARY  25,  1977 


RULES  AND  REGULATIONS 


4725 


Parts  601-604,  620,  621  and  651-658  of 
this  Chapter  and  at  29  CFR  Parts  8,  26, 
and  75. 

§  651.2  Basic  structure  of  the  employ* 
ment  service  system. 

(a)  Sec.  1  of  the  Wagner-Peyser  Act 
of  1933  (Act)  established  as  a  compo¬ 
nent  of  the  Department  of  Labor  a 
United  States  Employment  Service 
(USES).  Sec.  3(a)  of  the  Act  sets  forth 
basic  responsibility  of  the  USES.  It 
states: 

It  shall  be  the  province  and  duty  of  the 
bureau  [USES]  to  promote  and  develop  a 
national  system  of  employment  offices  for 
men,  women,  and  juniors  who  are  legally 
qualified  to  engage  In  gainful  occupations. 
Including  employment  counseling  and  place¬ 
ment  services  for  handicapped  persons,  to 
maintain  a  veterans’  service  to  be  devoted  to 
seciuing  employment  for  veterans,  to  main¬ 
tain  a  farm  placement  service,  and.  In  the 
manner  hereinafter  provided,  to  assist  In 
establishing  and  maintaining  systems  of 
public  employment  offices  In  the  several 
States  and  the  political  subdivisions  thereof 
in  which  there  shall  be  located  a  veterans’ 
employment  service.  The  bureau  [USES] 
shall  also  assist-  in  coordinating  the  public 
employment  offices  throughout  the  country 
and  In  Increasing  their  usefulness  by  devel¬ 
oping  and  prescribing  minimum  stsmdards 
of  efficiency,  assisting  them  In  meeting  prob¬ 
lems  peculiar  to  their  localll;les,  promoting 
uniformity  In  their  administrative  and  sta¬ 
tistical  procedure,  furnishing  and  publish¬ 
ing  Information  as  to  opportunities  for  em¬ 
ployment  and  other  information  of  value  In 
the  operation  of  the  S3rstem,  and  maintain¬ 
ing  a  S3rstem  for  clearing  labor  between  the 
several  States. 

(b)  Sec.  4  of  the  Act  provides  that 
any  State  which  wishes  to  receive  funds 
under  the  Act  must,  through  its  legisla¬ 
ture,  accept  the  provisions  of  the  Act  and 
must  designate  or  authorize  the  creation 
of  a  State  agency  vested  with  all  the 
powers  necessary  to  cooperate  with  the 
USES  under  the  Act. 

(c)  Sec.  8  of  the  Act  requires  that 
State  agencies  submit  to  the  Secretary 
of  Labor  detailed  plans  for  carrying  out 
the  provisions  of  the  Act  within  the 
State. 

(d)  Sec.  9  of  the  Act  requires  State 
agencies  to  make  operational  and  ex¬ 
penditures  reports  as  prescribed  by  the 
Secretary  of  Labor.  It  requires  the  Sec¬ 
retary  to  monitor  State  agencies  opera¬ 
tions  and  expenditures,  and  authorizes 
the  Secretary  to  apply  remedial  actions 
to  State  agencies  which  have  violated 
the  Secretary’s  rules  and  regulations, 
after  notice  to  the  State  agency. 

(e)  Sec.  11  of  the  Act  establishes  a 
Federal  Advisory  Council  to  advise  the 
Secretary  on  the  operation  of  the  em¬ 
ployment  service  system.  It  also  requires 
that  State  agencies  establish  similar  ad¬ 
visory  councils. 

(f)  Sec.  12  of  the  Act  authorizes  the 
Secretary  to  make  such  rules  and  regu¬ 
lations  as  may  be  necessary  to  carry  out 
the  provisions  of  the  Act. 

§  651.3  Federal  statutes  governing  the 
employment  service  system. 

(a)  The  Wagner-Peyser  Act  of  1933, 
as  amended,  29  U.S.C.  49  et  seq.,  sets 


forth  the  basic  responsibilities  of  the  em¬ 
ployment  service  system. 

(b)  In  addition  to  Wagner-Peyser  Act 
responsibilities,  the  employment  service 
system  is  governed  or  affected  by  the 
following  Federal  statutes: 

(1)  The  Social  Security  Act,  Titles  III, 
IX  and  XU; 

(2)  38  U.S.C.  Chapters  41  and  42; 

(3)  Titles  VI  and  vn  of  the  Civil 
Rights  Act  of  1964; 

(4)  Sec.  212(a)  (14)  of  the  Immigra¬ 
tion  and  Nationality  Act; 

(5)  The  Consolidated  Farm' and  Rural 
Development  Act  of  1972;  and 

(6)  The  Farm  Labor  Contractor  Reg¬ 
istration  Act  of  1963,  as  amended. 

§  651.4  Executive  Orders  affecting  the 
employment  service  system. 

The  following  Executive  Orders  have 
an  impact  upon  the  employment  service 
system: 

(a)  Executive  Order  10582 — Imple¬ 
menting  the  Buy  American  Act; 

(b)  Executive  Order  10650 — Relating 
to  the  Selection  of  Persons  with  Critical 
Skills  for  Enlistment  in  the  Ready 
Reserves; 

(c)  Executive  Order  11190 — Relating 
to  the  Screening  of  the  Ready  Reserve; 

(d)  Executive  Order  11075 — Providing 
for  the  Implementation  of  the  Trade  Ex¬ 
pansion  Act; 

(e)  Executive  Order  11141 — Declaring 
a  Public  Policy  Against  Discrimination 
on  the  Basis  of  Age; 

(f)  Executive  Order  11246 — Relating 
to  Equal  Employment  Opportunity; 

(g)  Executive  Order  11478 — Relating 
to  Equal  Employment  in  the  Federal 
Government; 

(h)  Executive  Order  11307 — ^Providing 
for  the  Coordination  of  Federal  Programs 
Affecting  Agricultural  and  Rural  Area 
Develop«nent; 

(i)  Executive  Order  11490 — Relating 
to  Emergency  Prei)aredness  F\mctions; 

(j)  Executive  Order  11575 — Relating 
to  the  Disaster  Relief  Act; 

(k)  Executive  Order  11701 — Relating 
to  Employment  of  Veterans  by  Federal 
Agencies  and  Government  Contractors 
and  Subcontractors. 

§  651.5  Format  of  the  regulations  for 
the  employment  service  system. 

(a)  Part  651  contains  the  general  pro¬ 
visions  governing  the  Federal-State  em¬ 
ployment  service  system. 

(b)  Part  652,  when  published,  will  set 
forth  the  basic  requirements  relative  to 
the  establishment  and  organization  of 
State  emplo3Tnent  service  agencies. 

(c)  Part  653  contains  the  requirements 
governing  the  principra.!  services  of  the 
employment  service  system. 

(d)  Part  654,  when  published,  will  set 
forth  the  provisions  governing  special 
services  of  the  employment  service 
system. 

(e)  Part  655,  when  published,  will  con¬ 
tain  the  labor  certification  process  for 
the  temporary  employment  of  foreign 
workers  in  the  Unit^  States. 

(f)  Part  656  contains  the  regulations 
governing  the  labor  certification  process 


for  the  permanent  employment  of  for¬ 
eign  workers  in  the  United  States. 

(g)  Part  657,  when  published,  will  set 
forth  the  requirements  for  State  agency 
program  budget  plans,  including  their 
development,  submission,  and  approval, 
and  the  allocation  of  funds  to  the  State 
agencies. 

(h)  Part  658  contains  the  general  ad¬ 
ministrative  provisions  of  the  employ¬ 
ment  service  system,  including  personnel, 
fiscal,  reporting,  and  nondiscrimination 
standards,  the  employment  service  com¬ 
plaint  system,  and  monitoring  and  en¬ 
forcement  standards. 

§  651.6  Consol  idatod  table  of  contents 
for  Parts  651—658. 

The  table  of  contents  for  Parts  651-658 
is  as  follows: 

PART  651— GENERAL  PROVISIONS  GOV¬ 
ERNING  THE  FEDERAL-STATE  EMPLOY¬ 
MENT  SERVICE  SYSTEM 

Sec. 

651.1  Scope  and  purpose  of  the  Federal- 

State  employment  service  system. 

651.2  Basic  structure  of  the  employment 

service  system. 

651.3  Federal  statutes  governing  the  em¬ 

ployment  service  system. 

651.4  Executive  Orders  affecting  the  em¬ 

ployment  service  system. 

651.5  Format  of  the  regulations  for  the 

emploirment  service  system. 

651.6  Consolidated  table  of  contents  for 

Parts  651-658. 

651.7  Definitions  of  terms  used  in  Parts 

651-658. 

Part  652 — Basic  Organizatiok  of  the  Em¬ 
ployment  Service  System  [Reserved] 

Part  653 — Services  of  the  Employment 
Service  System 

SUBPART  A — BASIC  SERVICES  OF  THE  EMPLOY¬ 
MENT  SERVICE  SYSTEM  [RESERVED] 

SUBPART  B - SERVICES  FOR  MIGRANT  AND  SEA¬ 

SONAL  FARMWORKERS  (MSFWS) 

Sec. 

653.100  Purpose  and  scope  of  subpart. 

653.101  Provision  of  services  to  migrant  and 

seasonal  farmworkers  (MSFWs). 

653.102  Job  Information. 

653.103  MSFW  job  applications. 

653.104  Job  applications  of  MSFW  families 

and  crew  members. 

653.105  Situations  requiring  neither  fuU 

applications  nor  waivers. 

653.106  ES  day-haul  responsibilities. 

653.107  Outreach. 

653.108  Requirements  for  Intrastate  and  In¬ 

terstate  job  orders  seeking  agri¬ 
cultural  workers. 

653.109  Changes  In  crop  and  recrultmept 

situations. 

653.110  Field  checks. 

653.111  State  agency  self -monitoring. 

653.112  Data  collection. 

653.113  Disclosure  of  data. 

653.114  State  agency  staffing  requirements.. 

653.115  State  agency  program  budget  plans. 

SUBPART  C - SERVICES  FOR  VETERANS 

653.200  Purpose  and  scope  of  subpart. 

653.201  Definitions  of  terms  used  In  subpart. 

FEDERAL  ADMINISTRATION 

653.210  Role  of  the  Administrator. 

653i211  Role  of  the  Veterans  Employment 
Service  (VES). 

653.212  Role  of  Regional  Administrator 
(BA). 
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653.213  Assignment  and  role  of  Regional 

Veterans’  Employment  Represen¬ 
tatives  (RVERs). 

653.214  Assignment  and  role  of  State 

Veterans’  Employment  Represen¬ 
tatives  (SVERs). 

STANDAEDS  OF  PERFORMANCE  GOVERNING  STATE 
AGENCY  SERVICES  TO  VETERANS  AND  ELIGIBLE 
PERSONS 

653.220  Standards  of  performance. 

653.221  Standards  of  performance  governing 

State  agency  services. 

653.222  Performance  standard  on  facilities 

for  VES  staff. 

653.223  Performance  standards  on  report¬ 

ing. 

653.224  Performance  standards  governing 

the  assignment  and  role  of  Local 
Veterans’  Employment  Repre¬ 
sentatives  (LVElRs). 

653.225  Standards  of  performance  govern¬ 

ing  State  agency  cooperation  and 
coordination  with  other  agencies 
and  organizations  interested  in 
the  employment  development  of 
veterans  and  eligible  persons. 

653.226  Standards  of  performance  govern¬ 

ing  complaints  of  veterans  and 
eligible  persons. 

FEDERAL  MONITORING  OF  STATE  AGENCY 
COMPLIANCE 

653.230  Veterans  preference  indicators  of 

compliance. 

653.231  Secretary’s  annual  report  to  Con¬ 

gress. 

Part  664 — Special  Responsibilities  or  the 
Employment  Service  System  [Reserved] 

Part  655 — Labor  Certification  Process  For 
THE  Temporary  Employment  or  Aliens  in 
the  United  States  [Reserved] 

Part  656 — ^Labor  Certification  Process  For 
THE  Permanent  Employment  op  Aliens 
IN  THE  United  States 

SIJBPART  A — ^purpose  AND  SCOPE  OF  PART  656 

656.1  Purpose  and  scope  of  Part  666. 

656.2  Description  of  the  Immigration  and 

Nationality  Act  and  of  the  De¬ 
partment  of  Labor’s  role  there¬ 
under. 

SIJBPART  B - OCCUPATIONAL  LABOR 

CERTIFICATION  DETERMINATIONS 

656.10  Schedule  A. 

656.11  Schedules. 

SDBPART  C — ^LABOR  CERTIFICATION  PROCESS 

656.20  Introduction. 

656.21  Basic  labor  certification  application 

process. 

656.22  Applications  for  labor  certifications 

for  Schedule  A  occupations. 

656.23  Applications  for  labor  certifications 

for  Schedule  B  occupations;  re¬ 
quests  for  waivers  from  Schedule 
B. 

656.24  Labor  certification  determinations. 

656.25  Procedures  following  a  labor  certi¬ 

fication  determination. 

656.26  Administrative-Judicial  review  of 

denials  of  labor  certification. 

656.27  Hearings. 

656.28  Document  transmittal  following 

the  granting  of  a  labor  certifica¬ 
tion. 

656.28  Filing  of  a  new  application  after  the 
denial  of  a  labor  certification. 

656.30  Validity  of  and  invalidation  of  la¬ 

bor  certifications. 

656.31  Labor  certification  aoplicatlons  In¬ 

volving  fraud  or  willful  misrepre¬ 
sentation. 

656.32  Fees  for  services  and  documents. 


SUBPART  D - DEFINITIONS 

Sec. 

656.50  Definitions,  for  purposes  of  this 
Part,  of  terms  used  in  this  Part. 

SUBPART  F — ADDRESSES  OF  DEPARTMENT  OF 
LABOR  REGIONAL  OFFICES 

656.60  Addresses  of  Department  of  Labor 
regional  offices. 

Part  657 — Provisions  Governing  Grants  To 
Staie  Agencies  for  Employment  Services 
Activities  (Reserved) 

Part  658 — Administrative  Provisions  Gov¬ 
erning  THE  Employment  Service  System 

SUBPART  A — (RESERVED) 

SUBPART  B - [RESERVED] 

SUBPART  C — [reserved] 

SUBPART  D - [reserved] 

SUBPART  E — EMPLOYMENT  SERVICE  COMPLAINT 
SYSTEM 

658.400  Purpose  and  scope  of  subpart. 

658.401  Types  of  complaints  handled  by  ES 

complaint  system. 

STATE  AGENCY  ES  COMPLAINT  SYSTEM 

658.410  Establishment  of  State  agency  ES 

complaint  systems. 

658.411  Initial  handling  of  complaints  by 

the  State  or  local  office. 

658.412  State  agency  officials  responsible  for 

handling  ES-related  complaints. 

658.413  Action  on  ES-related  complaints 

concerning  employers. 

658.414  Action  on  ES-related  complaints 

concerning  the  State  agency. 

658.415  Hearings. 

658.416  Decision  of  the  hearing  official. 
federal  ES  COMPLAINT  SYSTEM 

658.420  Establishment  of  the  ES  complaint 

system  at  the  ETTA  regional  office. 

658.421  Handling  of  complaints  by  the  RA. 

658.422  Hearings. 

658.423  Decision  of  the  DOL  Hearing. Officer. 

SUBPART  F — DISCONTINUATION  OF  SERVICES  TO 
EMPLOYERS  BY  THE  EMPLOYMENT  SERVICE 
SYSTEM 

658.500  Scope  and  purpose  of  subpart. 

658.501  Informal  resolution. 

658.502  Discontinuation  of  services. 

SUBPART  G - REVIEW  AND  ASSESSMENT  OF  STATE 

-  AGENCY  COMPLIANCE  WITH  EMPLOYMENT 
SERVICE  REGULATIONS 

658.600  Scope  and  purpose  of  subpart. 

658.601  State  agency  responsibility. 

658.602  ETTA  national  office  responsibility. 

658.603  ETTA  regional  office  responsibility. 

658.604  Assessment  and  evaluation  of  pro¬ 

gram  performance  data. 

658.605  Communication  of  findings  to  State 

agencies. 

SUBPART  H — FEDERAL  APPLICATION  OF  REMEDIAL 
ACTION  TO  STATE  AGENCIES 

658.700  Scope  and  purpose  of  subpart. 

658.701  State  agency  violations  of  ES  reg¬ 

ulations. 

658.702  Initial  action  by  the  RA. 

658.703  Disallowance  of  expenditures;  cor¬ 

rective  action  plans. 

658.704  Remedial  actions. 

658.705  Decision  to  decertify. 

658.706  Notice  of  remedial  action. 

658.707  Requests  for  hearings. 

658.708  Hearings. 

658.709  Conduct  of  hearings. 

657.710  Decision  of  the  Hearing  Officer. 

658 .7 1 1  Decision  of  the  Secretary. 


§  651.7  Definitions  of  terms  used  in 
Parts  651—658. 

“Administrator,  United  States  Employ¬ 
ment  Service  (Administrator)”  shall 
mean  the  chief  official  of  the  United 
States  Employment  Service  (USES)  or 
the  Administrator’s  designee. 

“Agricultural  worker”  shall  mean  a 
worker,  whose  primary  work  experience 
has  been  in  industries  with  a  Standard 
Industrial  Classification  (SIC)  of  01-07, 
except  027,  074,  0752,  0761,  and  078, 
whether  alien  or  citizen,  who  is  legally 
allowed  to  work  permanently  in  the 
United  States. 

“Applicant”  shall  mean  a  person  who 
contacts  a  local  office  to  seek  employ¬ 
ment  or  employability  development  serv¬ 
ices. 

“Application  Card”  shall  mean  the 
basic  local  office  record  for  an  applicant. 

“Day-haul”  shall  mean  the  assembly 
of  workers  at  a  pick-up  point,  transpor¬ 
tation  of  them  to  agricultural  employ¬ 
ment,  and  the  return  of  the  workers  to 
the  pick  up  point  on  the  same  day. 

“DOL”  shall  mean  the  Department  of 
Labor. 

“D.O.T.”  shall  mean  the  Dictionary  of 
Occupational  Titles,  the  reference  work 
published  by  the  USES  which  contains 
brief,  non-technical  definitions  of  U.S. 
job  titles,  distinguishing  number  codes, 
and  worker  trait  data. 

“Employment  and  Training  Adminis-  , 
tration  (ETA)”  shall  mean  the  compo¬ 
nent  of  the  Department  of  Labor  con¬ 
taining  the  United  States  Employment 
Service  (USES) . 

“Employment  Service  (ES)  ”  shall 
mean  the  nationwide  system  of  public 
employment  offices  consisting  of  the 
United  States  Employment  Service 
(USES) ,  its  grantee  State  agencies,  and 
the  various  offices  of  the  State  agencies. 

“ES”  shall  mean  “employment 
service”. 

“ES  regulations”  shall  mean  the  Fed¬ 
eral  regulations  at  20  CFR  Parts  601- 
604,  620,  621,  and  651-658,  and  at  29 
CFR  Parts  8,  26  and  75. 

“ETA”  shall  mean  the  Employment 
and  Training  Administration. 

“Hearing  Officer”  shall  mean  a  De¬ 
partment  of  Labor  official,  hearing  offi¬ 
cer  or  Administrative  Law  Judge,  desig¬ 
nated  to  preside  at  DOL  administrative 
hearings. 

“Interstate  job  order”  shall  mean  a 
job  order  describing  one  or  more  hard- 
to-fill  job  openings  which  a  State  agen¬ 
cy  uses  to  request  recruitment  assist¬ 
ance  from  other  State  agencies.  Job  or¬ 
ders  used  for  day-haul  operations  which 
extend  across  State  lines  and  Job  Banks 
which  extend  across  State  lines  are  not 
included  in  this  definition. 

“Intrastate  job  order”  shall  mean  a 
job  order  describing  one  or  more  hard- 
to-fill  job  openings,  which  a  local  office 
uses  to  request  recruitment  assistance 
from  other  local  offices  within  the  State. 
Placement  into  a  Statewide  Job  Bank 
system  in  and  of  itself  does  not  make  a 
job  order  an  intrastate  job  order.  The 
job  order  shall  be  an  intrastate  job  order 
only  if  the  job  order  taker  makes  the 
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determination  that  workers  are  needed 
from  other  parts  of  the  State  which  are 
not  within  commuting  distance  of  the 
worksite. 

“Job  Bank”  shall  mean  the  employ¬ 
ment  service’s  computerized  job  data 
storage  system. 

“Job  Information  Service  ( JIS)  ” 
shall  mean  a  unit  or  an  area  within  an 
ES  local  ofiBce  where  applicants  pri¬ 
marily,  on  a  self-service  basis  or  with 
minimum  professional  help,  can  obtain 
specific  and  general  information  on 
where  and  how  to  get  a  job. 

“Local  OfiBce”  shall  mean  a  local  em¬ 
ployment  service  ofiBce  which  is  part  of  a 
State  agency.  A  local  ofiBce  which  serves 
a  significant  niimber  of  MSPWs  shall 
mean  a  local  ofiBce  which  Is  ofiBcially 
designated  as  such  by  the  ETA. 

“Local  ofiBce  manager”  shall  mean  the 
ES  ofiBcial  in  charge  of  all  ES  activities  in 
a  local  ofiBce  of  a  State  agency. 

“Local  Veterans’  Employment  Repre¬ 
sentative  (LVER)  ”  shall  mean  the  local 
OfiBce  ofiBcial  designated  by  the  State  Di¬ 
rector  to  serve  veterans  and  eligible  per¬ 
sons  as  defined  at  §  653.201  of  this  chap¬ 
ter. 

“LMI”  shall  mean  labor  market  infor¬ 
mation. 

“Migrant”  shall  mean  both: 

(1)  “Migrant  Farmworker,”  that  is,  a 
seasonal  farmworker  whose  farmwork 
experience  during  the  preceding  12 
months  required  travel  such  that  the 
worker  was  unable  to  return  to  his/her 
residence  (domicile)  in  the  same  day; 
arid 

(2)  “Migrant  Food  Processing  Work¬ 
er,”  that  is,  a  person  who  has  had  expe¬ 
rience  during  the  preceding  12  months 
doing  food  processing  (as  classified  in  the 
1972  Standard  Industrial  Classification 
(SIC)  definitions  201,  2033,  2035,  and 
2037  for  food  processing  establishments) 
for  a  scheduled  period  of  less  than  150 
days,  provided  that  it  required  travel 
such  that  the  worker  was  unable  to  re¬ 
turn  to  his/her  residence  (domicile)  in 
the  same  day. 

“MSFW”  shall  mean  a  migrant  or  sea¬ 
sonal  farmworker. 

“RA”;  see  “Regional  Administrator”. 
“Program  Budget  Plan  (PBP)”  shall 
mean  the  annual  planning  document  for 
the  SESA  required  by  Sec.  8  of  the  Wag- 
ner-Peyser  Act  containing  the  SESA’s 
detailed  planning,  programming  and 
budget  for  carrying  out  employment  se- 
ciulty  activities.  For  the  pxirpose  of  ES 
regulations,  this  definition  shall  be  re¬ 
stricted  to  the  employment  service  por¬ 
tion  of  the  PBP. 

“Regional  Administrator,  Employment 
and  Training  Administration  (RA)  ” 
shall  mean  the  chief  DOL  Employment 
and  Training  Administration  (ETA)  of¬ 
ficial  in  each  DOL  regional  ofiBce. 

“Regional  Veterans’  Employment  Rep¬ 
resentative  (RVER)”  shall  mean  the 
Federal  ofiBcial  designated  by  the  Direc¬ 
tor,  Veterans  ESnplosmient  Service  (VES) 
in  each  DOL  regional  ofiBce  who,  under 
the  RA,  serves  veterans  and  eligible  per¬ 
sons  as  defined  at  §  653.201  of  this 
Chapter. 
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“Seasonal  farmworker”  shall  mean  a 
person  who  has  had  at  least  25  days 
experience  during  the  preceding  twelve 
months  working  for  wages  in  farmwork 
for  a  scheduled  period  of  less  than  150 
consecutive  days  at  any  one  establish¬ 
ment  engaged  in  agricultural  production 
or  agricultural  services  (as  classified  in 
the  1972  Standard  Industrial  Classifica¬ 
tion  (SIC)  definitions  included  in  indus¬ 
tries  01  through  07,  except  027,  074,  0752, 
0761  and  078).  Nonmigrant  individuals 
who  are  full-time  students  are  excluded, 
as  are  migrant  workers  who  are  full-time 
students  but  who  travel  in  organized 
groups  rather  than  with  their  families. 

(1)  For  purposes  of  this  definition  an 
“establishment”  shall  mean  an  economic 
unit,  generally  at  a  single  physical  loca¬ 
tion,  where  business  is  conducted  or 
where  (or  from  which)  services  are  per¬ 
formed.  (For  example,  a  farm,  orchard, 
ranch,  or  an  organization  providing  agri¬ 
cultural  commodities  or  services  from  a 
single  location.)  Farm  labor  contractors 
and  crew  leaders  are  not  considered  es¬ 
tablishments,  but  the  organizations  to 
which  they  supply  workers  are  to  be  con¬ 
sidered  establishments  for  purposes  of 
this  definition. 

(2)  For  purposes  of  this  definition,  an 
individual  who  is  hired  repeatedly  on  a 
short  term  basis  is  a  seasonal  farmworker 
even  if  this  results  in  his/her  working  for 
any  one  agricultural  establishment  for 
a  period  of  150  consecutive  days  or  more. 

(3)  There  are  two  types  of  seasonal 
farmworkers — migrant  and  non-migrant. 

“Secretary”  shall  mean  the  Secretary 
of  Labor  or  the  Secretary’s  designee. 

“SESA”;  see  “State  Employment  Se¬ 
curity  Agency”. 

“Solicitor”  shall  mean  the  chief  legal 
ofiBcer  of  the  U.S.  Department  of  Labor 
or  the  Solicitor’s  designee. 

“State”  shall  include  the  fifty  states,- 
the  District  of  Columbia,  Guam,  Puerto 
Rico,  and  the  Virgin  Islands. 

“State  Administrator”  shall  mean  the 
chief  OfiBcial  of  the  State  Employment 
Security  Agency  (SESA) . 

“State  agency”  shall  mean  the  State 
,  employment  service  agency  designated 
under  section  4  of  the  Wagner-Peyser 
Act  to  cooperate  with  the  USES  in  the 
operation  of  the  employment  service  sys¬ 
tem. 

“State  Director”  shall  mean  the  chief 
ofiBcial  of  the  State  employment  service 
agency  (State  agency) . 

“State  Employment  Security  Agency 
(SESA)”  shall  mean  the  State  agency 
which,  imder  the  State  Administrator, 
contains  both  the  State  emplosmient 
service  agency  (State  agency)  and  the 
State  unemploymait  compensation 
agency. 

“State  hearing  ofiBcial”  shall  mean  a 
State  OfiBcial  designated  to  preside  at 
State  administrative  hearings  convened 
to  resolve  ES-related  complaints  pur¬ 
suant  to  subpart  E  of  Part  658  of  this 
Cfiiapter. 

“United  States  Employment  Service 
(USES)”  shall  mean  the  component  of 
the  Employment  and  Training  Admnls- 
tration  of  DOL  which  was  established 


xmder  the  Wagner-Peyser  Act  of  1933  to 
promote  and  develop  a  national  system 
of  public  employment  service  oflBces. 

“Veterans  Employment  Service 
(VES)”  shall  mean  the  organizational 
component  within  the  United  States  Em¬ 
ployment  Service  which  is  concerned 
with  policies  and  services  relating  to  em¬ 
ployment  development  on  behalf  of  vet¬ 
erans  and  eligible  persons  as  defined  at 
§  653.201  of  this  Chapter. 

PART  652— BASIC  ORGANIZATION  OF  THE 
EMPLOYMENT  SERVICE  SYSTEM  [RE¬ 
SERVED] 

22.  Part  652  is  added  and  reserved. 


PART  653 — SERVICES  OF  THE 
EMPLOYMENT  SERVICE  SYSTEM 

23.  Subpart  B  is  added  to  Part  653. 

«  •  •  •  * 

Subpart  B — Sarvicas  for  Migrant  and  Saasonal 
Farmworkars  (MSFWt) 

653.100  Purpose  and  scope  of  subpart. 

653.101  Provision  of  services  to  migrant  and 

seasonal  farmworkers  ( MSFWs) . 

653.102  Job  Information. 

653.103  MSFW  Job  applications. 

663.104  Job  applications  of  MSFW  families 

and  crew  members. 

653.105  Situations  requlrmg  neither  full  ap¬ 

plications  nor  waivers 

653.106  ES  day-haul  responsibilities. 

653.107  Outreach. 

653.108  Requirements  for  Intrastate  and 

Interstate  job  orders  seeking  agrl- 
cvlttural  workers. 

653.109  (Changes  In  cn^  and  recruitment 

situations. 

653.110  Field  checks. 

653.111  State  agency  self-monltorlng. 

663.112  Data  collection. 

653.113  Disclosure  of  data. 

653.114  State  agency  staffing  requirements. 

653.115  State  cigency  program  budget  plans. 

•  ,  •  •  •  • 
Subpart  B — Services  for  Migrant  and 
SMSonai  Farmworkers  (MSFWs) 

Atjthoritt:  Wagner-Peyser  Act  of  1933,  as 
amended.  29  U5.C.  49  et  seq..  unless  other¬ 
wise  noted. 

§  653.100  Purpose  and  scope  of  sub¬ 
part. 

This  sulHi&rt  sets  forth  the  principal 
regulations  of  the  USES  for  counseling, 
testing,  and  job  and  training  referral 
services  for  migrant  and  seasonal  farm¬ 
workers  (MSFWs)  on  a  basis  which  Is 
qualitatively  equivalent  and  quantita¬ 
tively  proportionate  to  services  provided 
to  non-MSFWs.  It  also  contains  require¬ 
ments  that  State  agencies  establish  a 
sjrston  to  monitor  their  own  compliance 
with  USES  regulations  governing  serv¬ 
ices  to  MSPWs,  including  the  regulations 
under  this  subpart. 

§  653.101  Provision  of  services  to  mi¬ 
grant  and  seasonal  farmworkers 
(MSFWs). 

(a)  Each  State  agency  and  each  local 
ofiBce  shall  offer  to  migrant  and  seasonal 
farmworkers  (MSFWs)  the  full  range  of 
employment  services,  benefits  and  pro¬ 
tections,  including  the  full  range  of 
counseling,  testing,  and  job  and  train¬ 
ing  referral  services  as  are  provided  to 
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non-MSFWs.  In  providing  such  services, 
the  State  agency  shall  consider  and  be 
sensitive  to  the  preferences,  needs 
and  skills  of  individual  MSFWs  and 
the  availability  of  job  and  training 
opportunities. 

(b)  Each  State  agency  shall  assure 
that,  in  a  local  area,  the  same  local  of¬ 
fices,  including  itinerant  and  satellite 
offices,  but  exclusive  of  day -haul  opera¬ 
tions  and  temporary  seasonal  facilities, 
offer  sendee  to  both  non-MSFWs  and 
MSFWs.  Separate  farm  labor  service 
local  offices,  which  offer  only  farmwork 
to  agricultural  workers  while  another 
local  office  serving  the  same  geographic 
area  offers  other  ES  services  to  other 
applicants,  are  prohibited  so  that  all 
applicants  are  able  to  receive  employ¬ 
ment  services  on  the  same  basis. 

§  653.102  Job  information. 

(a)  Each  State  agency  shall  assure 
that  the  same  job  information,  including 
Job  Bank  order  information,  which  is 
regialarly  provided  to  areas  not  contain¬ 
ing  a  significant  number  of  MSFWs, 
shall  be  extended  into  nearby  areas 
which  contain  a  significant  number  of 
MSFWs. 

(bi  State  agencies  shall  assist  MSFWs 
to  use  job  information. 

§  653.103  MSFW  job  applications. 

fa>  Every  local  office  shall  determine 
w'hether  or  not  applicants  are  MSFWs  as 
defined  at  §  651.7  of  this  Chapter. 

(b)  Excent  as  provided  in  §  653.105  of 
this  subpart,  when  an  MSFW  applies  for 
a  job  or  registers  for  work  at  a  local 
office,  the  local  office  shall  explain  to  the 
MSFW  orally  and/or  in  writing  the  ben¬ 
efits  which  might  follow  from  the  filing 
of  a  full  application,  such  as  counseling, 
job  development  and  testing.  Local 
offices  which  serve  a  significant  number 
of  MSFWs  shall  give  or  write  the  ex¬ 
planation  in  Spanish  whenever  a  sig¬ 
nificant  number  of  such  MSFWs  are 
fluent  and/or  literate  in  Spanish  but  are 
not  fluent  nr  literate  in  English.  Other 
local  offices  shall  provide  such  MSFWs 
with  the  same  services  whenever  this  is 

(c)  If  the  MSFW  wishes  to  file  a  full 
application,  the  local  office  shall  make 
sure  that  the  application  is  complete  and 
eludes  the  significant  history  of  the 
MSFW’s  prior  employment,  training 
and  educational  background  and  a  state¬ 
ment  of  any  desired  training  and/or  em- 
plosmient.  All  applicable  items  shall  be 
completed  according  to  the  ETA  in¬ 
structions  for  preparation  of  the  appli¬ 
cation  card  CES-511).  Additional  D.O.T. 
codes  shall  be  assigned  based  on  the 
MSFW’s  work  history,  training,  and 
skills,  knowledges,  and  abilities,  and  sec¬ 
ondary  cards  shall  be  completed  and  sep¬ 
arately  filed. 

(d)  (1)  If  an  MSFW  does  not  wish  to 
file  a  full  application,  a  partial  appli¬ 
cation  shall  be  taken  and  the  MSFW 
shall  be  requested  to  sign  a  waiver  of 
additional  ES  services  at  that  time  ex¬ 
cept  for  job  referral  and  referral  to 
training  or  supportive  services.  In  no 
-case  may  job  referral  or  referral  to 
training  or  supportive  services  be  re¬ 


fused  because  an  MSFW  has  waived  a 
full  application.  'The  MSFW  shall  then 
be  offered  job  referral  services  and  refer¬ 
ral  to  available  training  and  supportive 
services,  with  the  assistance  of  a  staff 
member  and/or  through  self -selection 
in  a  Job  Information  Service  (JIS),  if  a 
JIS  is  available. 

(2)  If  the  w'aiver  form  is  in  English, 
it  shall  be  worded  as  follows  unless  the 
Administrator  has  approved  a  State 
agency’s  alternate  wording: 

Waiver  op  Pull  Application 

1  have  been  advised  of  my  right  to  com¬ 
plete  this  application  and  I  have  been  told 
of  the  additional  services  I  may  get  If  I  do. 
I  do  not  want  these  additional  services  and 
I  do  not  want  to  complete  the  full  applica¬ 
tion  at  this  time. 

Date :  _ 

Signature  of  Applicant 


Employment  Service  Representative 

(3)  If  a  Spanish  waiver  form  is  used, 
it  shall  be  worded  as  follows  (except  that 
it  may  be  revised  to  accommodate  col¬ 
loquial  differences)  unless  the  Adminis¬ 
trator  has  approved  a  State  agency’s  al¬ 
ternate  wording: 

Renuncia  de  SoLicrruD  Entera 

Me  han  avisado  de  ml  derecho  de  llenar 
todas  las  partes  de  esta  solicitud  y  me  han 
rnformado  de  los  servlclos  adlcionales  que 
pudlera  recibir  si  lo  hago.  No  deseo  estos 
servlclos  adlcionales,  nl  deseo  llenar  la  soli¬ 
citud  entera  a  este  tlempo. 

Pecha:  _ 

Pirma  del  Sollcitante 


Representante  del  Servlclo  de  Empleo 

(4)  Local  offices,  which  keep  applica¬ 
tions  in  a  computer  file,  shall  use  an 
additional  hard  copy  waiver  form  which 
shall  be  signed  by  the  applicant  and  the 
interview'er. 

(e)  If  an  MSFW  does  not  wish  to  file 
a  full  application  or  sign  a  waiver,  the 
interviewer  shall  try  to  obtain  enough 
information  to  complete  a  partial  appli¬ 
cation  and  shall  then  sign  the  waiver  on 
the  ES  representative  line  noting  that 
the  applicant  did  not  wish  to  sign,  and, 
if  possible,  the  reason.  The  interviewer 
shall  offer  to  refer  the  applicant  to  any 
available  jobs  for  which  the  MSFW  may 
be  qualified,  and  shall  advise  the  MSFW 
that  the  MFSW  may  file  a  full  applica¬ 
tion  at  any  time. 

(f)  If  a  partial  application  is  taken, 
the  local  office  shall  assure  that  the 
following  items  are  completed  on  the 
application  card: 

{ 1 )  Social  Security  Number ; 

(2)  Applicant  'Type  (new  or  renewal) ; 

(3)  Name: 

(4)  Address,  including  name  of  coim- 
ty,  and  phone  number; 

(5)  Sex; 

(6)  Birth  date: 

(7)  Highest  school  grade  completed: 

(8) ..  County  code; 

(9)  Group; 

(10)  Spanish- American: 

(11)  Seasonal  Farmworker /migrant/ 
migrant  food  processing  worker; 

(12)  Registration  date; 

(13)  Einployment  status; 


(14)  Claimant; 

(15)  Local  office :  and 

(16)  Any  additional  characteristics 
w'hich  apply  (such  as  Veteran,  Handi¬ 
capped,  and  food  stamp) . 

(g)  Partial  applications  for  MSFWs 
shall  be  filed  in  accordance  with  local 
office  procedures  for  filing  other  partial 
applications. 

(h)  At  least  those  MSFWs  who  file 
full  or  partial  application  shall  be  issued 
an  Identification  Card  at  the  initial  visit 
and  shall  be  advised  to  show  it  when¬ 
ever  they  use  employment  service  fa¬ 
cilities  or  services. 

§  653.104  Job  applications  of  MSFW 
fajnilics  and  crew  members. 

(a)  Except  as  provided  at  §§  653.103 
(e)  and  653.105  of  this  subpart,  no  local 
office  shall  refer  an  MSFW  family  or 
crew  unless  each  w'orking  member  of 
the  family  or  crew,  and  the  crew  leader 
or  family  head  (if  the  crew  leader  or 
family  head  is  a  working  member) .  has 
either  filed  a  full  application  or  signed  a 
waiver  either  at  the  local  office  or  in 
the  presence  of  an  outreach  worker. 
Local  offices,  however,  may  provide  gen¬ 
eral  information,  such  as  on  types  of 
crops,  to  crew  leaders  and  family  heads 
prior  to  the  registration  of  all  working 
members. 

(b)  No  local  office  shall  service  a  farm 
labor  contractor  on  a  job  order  for  agri¬ 
cultural  workers  unless  the  farm  labor 
contractors  show's  a  valid  Federal  Farm 
Labor  Contractor  (FLC)  certificate, 
where  required  by  Federal  law,  and  a 
valid  State  certificate  where  required  by 
State  law.  If  a  farm  labor  contractor  is 
temporarily  without  his  or  her  valid  FLC 
certificate,  the  local  office  shall  try  to 
verify  the  existence  of  the  valid  FLC  by 
telephoning  the  Department  of  Labor’s 
Employment  Standards  Administration 
regional  office.  The  local  office,  however, 
shall  not  serve  the  farm  labor  contractor 
until  the  existence  of  the  valid  FLC  is 
verified. 

§  653.105  Situations  requiring  neither 
full  job  applications  nor  waivers. 

(a)  If  a  MSFW  has  been  referred  on 
an  interstate  or  intrastate  order  and 
it  is  knowm  to  the  order-holding  local 
office  that  the  MSFW  has  completed  a 
full  application  or  waiver  in  the  appli¬ 
cant-holding  office  or  elsewhere,  an  ad¬ 
ditional  application  or  waiver  need  not 
'be  taken  bv  the  order-holding  office 
unless  the  MSFW  requests  ES  services 
in  addition  to  referral  on  the  interstate 
or  intrastate  job  order. 

(b)  If  the  State  agency  is  operating 
a  day -haul  facility,  a  full  application 
shall  be  taken  whenever  an  MSFW  re¬ 
quests  the  opportunity  to  file  a  full  ap¬ 
plication  unless  this  is  impractical  at 
that  time.  Waivers  need  not  be  ob¬ 
tained.  In  such  cases,  a  full  application 
shall  be  taken  at  the  earliest  practical 
time. 

§  653.106  ES  day-haul  responsibilities. 

(a)  'This  section  applies  not  only  to 
MSFWs,  but  to  all  workers  who  use 
State  agency  operated  day -hauls. 
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(b)  State  agencies  may  establish  an 
agricultural  day-haul  to  facilitate  the 
employment  of  workers  living  within 
daily  commuting  distance  of  places  of 
employment.  State  agency  staff  shall 
operate  any  day-haul  established  by  the 
State  agency.  No  applicant  shall  be  re¬ 
ferred  to  any  day-haul  which  is  not 
operated  by  State  agency  staff. 

fc)  Before  it  establishes  an  agricul¬ 
tural  day  haul,  a  State  agency  shall  con¬ 
duct  a  survey  to  determine  need  and 
feasibility.  The  State  agency  shall  docu¬ 
ment  the  method  and  results  of  the  sxir- 
vey. 

(d)  State  agency  operated  day-hauls 
may  extend  across  State  lines,  provided 
the  State  agencies  involved  enter  into 
written  working  agreements.  Such 
agreements  shall  provide  for  offices  in 
each  State  to  communicate  directly  with 
each  other.  Such  agreements  may  pro¬ 
vide  for  the  visiting  of  “demand”  State 
employers  by  “supply”  State  agency  per¬ 
sonnel,  the  active  participation  of  “de¬ 
mand”  State  agency  personnel  in  the 
recruitment  and  referral  activities  of  the 
“supply”  State,  and  other  arrangements 
designed  to  facilitate  the  flow  of  labor. 
State  agencies  shall  secure  the  written 
approval  of  the  RA  before  putting  such 
an  interstate  agreement  into  effect,  or  of 
both  RAs  if  the  States  are  in  different 
ETA  regions. 

(e)  At  State  agency  operated  day- 
hauls: 

(1)  Job  applications  shall  be  taken 
pursuant  to  §  653.105(b)  of  this  subpart. 
Workers  using  day-hauls  shall  be  in¬ 
formed  of  the  availability  of  ES  services 
such  as  coimseling,  testing,  and  referral 
to  jobs,  training  and  supportive  services. 

(2)  Information  such  as  posters  and 
pamphlets  concerning  the  ES  complaint 
procedure,  appropriate  unemployment 
compensation  programs,  wage  and  hour 
information,  equal  opportunity,  age  dis¬ 
crimination,  and  worker  protection  and 
benefits  shall  be  made  available  at  day- 
haul  facilities.  Such  posters  and  pamph¬ 
lets  shall  be  printed  in  English  and.  if 
the  day-haul  is  used  by  workers  who  are 
fluent  and/or  literate  in  Spanish  but  not 
in  English,  in  Spanish. 

(3)  To  the  extent  feasible,  job  order 
information  shall  be  used  to  expose  ap¬ 
plicants  to  a  wide  range  of  job  oppor¬ 
tunities.  and  assistance  in  the  use  of 
such  mformation  shall  be  provided. 

(4)  In  taking  employer  job  orders,  ES 
staff  shall  record  tiie  number  of  work¬ 
ers  needed,  the  work  to  be  performed, 
the  transportation  arrangements,  the 
wages,  and  the  length  of  the  working  day 
and  other  relevant  working  conditions. 
The  employer  shall  be  told  to  notify  the 
day -haul  site  or  appropriate  local  oflBce 
of  any  change  in  labor  needs,  working 
conditions,  etc.  which  would  materially 
affect  the  job  order. 

(5)  ES  staff  shall  monitor  the  compli¬ 
ance  by  employers  and  their  agents  and 
by  crew  leaders  with  ES  regulations.  To 
the  extent  of  their  expertise,  they  shall 
also  observe  the  ccwnpliance  by  employers 
and  their  agents  and  by  crew  leaders 
with  relevant  Federal  and  State  laws 
governing  vehicle  registration,  wages. 


hours,  working  conditions,  and  nondis¬ 
crimination.  If  the  ES  staff  observes  an 
app>arent  violation  of  ES  regulations, 
they  shall  report  this  to  the  local  office 
manager  and  the  procedures  set  forth  at 
subpart  F  of  Part  658  of  this  (Chapter 
shall  be  followed.  If  ES  staff  obsen’e  an 
apparent  violation  of  laws,  other  than  ES 
regulations,  they  shall  report  this  to  the 
local  office  manager  and  the  local  office 
manager  shall  refer  the  matter  to  the 
appropriate  Federal  or  State  enforce¬ 
ment  agency. 

(f)  State  agencies  are  encouraged  to 
develop  written  agreements  with  enforce¬ 
ment  agencies,  in  accord  with  w'hich  the 
enforcement  agencies  will  spot-check  for 
law  violations  at  day-hauls  operated  by 
the  State  agency. 

§  6653.107  Outreach. 

(a)  State  agencies  shall  operate  out¬ 
reach  programs  for  MSFWs  who  may  be 
in  need  of  sendee  both  in  home-base 
areas  while  they  are  in  residence  and  in 
places  along  the  migrant  stream. 

(b)  The  outreach  program  shall  in¬ 
clude  an  active  effort  to  contact  MSFWs 
who  do  not  come  to  local  offices  by  sedt- 
ing  out  such  workers  in  their  living  areas 
and  or  if  possible,  in  their  work  places. 
The  program  shall  also  involve  develop¬ 
ing  and  improving  ES  relationships  with 
public  and  private  community  agencies, 
MSFW  groups  and  employers.  State 
agencies  shall  also  explore  the  possibil¬ 
ity  of  conducting  and  or  coordinating 
outreach  through  public  and  private 
community  agencies  and  MSFW  groups. 

(c)  Both  home  base  and  in-stream 
outreach  for  MSFWs  shall  attempt  to  ex¬ 
plain  to  MSFWs  available  local  office 
services  with  respect  to  referral  to  long- 
range,  year-round  employment  oppor- 
timities,  alternatives  to  seasonal  or  mi¬ 
gratory  agricultural  work,  training 
opportunities,  social  services,  including 
Federal  and  State  assistance  programs, 
and  with  respect  to  the  ES  complaint 
procedures  set  forth  in  subpart  E  of  Part 
658  of  this  Chapter.  Outreach  workers, 
however,  shall  not  include,  as  part  of 
their  outreach  activities,  political  or 
unionization  activities. 

§  6653.108  Requirements  for  intrastate 
and  interstate  job  orders  seeking 
agricultural  workers. 

(a)  This  section  contains  the  require¬ 
ments  for  intrastate  and  interstate  job 
orders  seeking  agricultural  workers.  This 
section,  therefore,  contains  requirements 
which  affect  not  only  MSFWs,  but  which 
affect  all  agricultural  workers  who  are 
recruited  through  the  ES  intrastate  or 
interstate  clearance  systems. 

(b)  (1)  In  view  of  the  statutorily 
established  basic  function  of  the  em¬ 
ployment  service  as  a  no-fee  labor  ex¬ 
change,  that  is,  as  a  forum  for  bringing 
together  employers  and  job  seekers, 
neither  the  ETA  nor  the  State  agencies 
are  guarantors  of  the  accuracy  or  truth¬ 
fulness  of  information  contained  on  job 
orders  submitted  by  employers.  Nor  does 
any  job  order  accepted  of  recruited  upon 
by  the  ES  cemstitute  a  contractual  job 
offer  to  which  the  ETA  or  a  State  agoicy 
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is  in  any  way  a  party.  Nevertheless,  if  the 
ETA  or  a  State  agency  discovers  that  an 
employer’s  job  order  contains  a  material 
misrepresentation,  the  procedures  at 
Subpart  F  of  Part  658  of  this  Chapter 
shall  be  followed. 

(2)  As  soon  as  it  is  administratively 
convenient,  intrastate  and  interstate  job 
orders  shall  be  amended  to  include  the 
language  of  the  first  two  sentences  of 
paragraph  (b)  (1)  of  this  section. 

(c)  No  local  office  shall  place  a  job 
order  for  agricultural  workers  into  in¬ 
trastate  clearance  unless: 

(1)  The  job  order  does  not  contain  an 
unlawful  discriminatory  specification  by 
race,  color,  religion,  national  origin,  age. 
sex,  citizenship,  mental  or  physical  sta¬ 
tus  unrelated  to  job  performance  (hand¬ 
icap),  or  veteran  or  nonveteran  status; 

(2)  The  employer  has  signed  the 
statement  required  by  paragraph  (c)  (3) 
of  this  section  that  the  job  offer  states 
all  the  material  terms  and  conditions  of 
the  employment,  including: 

(i)  The  crop: 

(ii)  The  nature  of  the  work; 

(iii)  The  anticipated  period  and  hours 
of  employment: 

(iv)  The  anticipated  starting  date  of 
employment  and  the  anticipwited  num¬ 
ber  of  weeks  and  days  thereafter  for 
which  work  will  be  available; 

(V)  The  hourly  wage  rate  or  the  piece  • 
rate  estimated  in  hourly  wage  rate 
equivalents; 

(Vi)  Any  deductions  to  be  made  from 
wages; 

(vii)  Any  non-monetary  benefits  to  be 
provided  by  the  employer; 

(viii)  Any  days  or  weeks  for  which 
work  is  guarant^d,  and,  for  each  guar¬ 
anteed  week  of  work,  the  exclusive  man¬ 
ner  in  which  the  guarantee  may  be 
abated  due  to  weather  conditions  or 
other 'Acts  of  God  beyond  the  employer’s 
control; 

(ix)  Any  bonus  or  work  incentive  pay¬ 
ments  or  other  expenses  which  will  be 
paid  by  the  employer  in  addition  to  the 
basic  wage  rate,  including  the  antici¬ 
pated  time  period(s)  within  which  such 
payments  will  be  made.  No  such  pay¬ 
ments,  however,  shall  be  made  con¬ 
tingent  upon  the  worker  continuing 
employment  beyond  the  period  of  em¬ 
ployment  specified  in  the  job  order  or. 
in  the  case  of  any  worker  with  children 
of  school  age  who  has  migrated  away 
from  home  with  such  children,  beyond 
the  time  needed  to  return  hewne  for  the 
beginning  of  the  school  year; 

(x)  An  assurance  that  the  working 
conditions  comply  with  applicable  Fed¬ 
eral  and  State  minimum  wage,  child  la¬ 
bor,  social  security,  health  and  safety, 
farm  labor  contractor  registration  and 
other  employment-related  laws;  and 

(xi)  An  assurance  that  the  employer 
will  provide  a  copy  of  the  woik  contract 
to  the  worker,  which  shall  be  written  in 
Spanish  if  the  worker  is  fluent  or  liter¬ 
ate  in  Spanish  but  is  not  fluent  or  lit¬ 
erate  in  English. 

(3)  The  employer  has  read  the  order 
and  has  verified  that  the  job  order  con¬ 
tains  all  the  material  terms  and  condi¬ 
tions  of  the  job,  and  that  all  items 
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therein  are  actual  conditions  of  the  job 
offer  by  signing  the  following  statement; 
“This  job  offer  describes  the  actual  terms 
and  conditions  of  the  employment  being 
offered  by  me  and  contains  all  the  ma¬ 
terial  terms  and  conditions  of  the  job”: 

(4)  The  wages  and  working  conditions 
offered  are  not  less  than  the  prevailing 
wages  and  working  conditions  among 
similarly  employed  agricultural  workers 
in  the  area  of  intended  employment  or 
the  applicable  Federal  or  State  minimum 
wage,  whichever  is  higher.  If  a  base  rate 
and  a  bonus  is  offered,  the  base  rate 
must  be  not  less  than  the  prevailing  wage 
rate  or  applicable  Federal  or  State  mini¬ 
mum  wage,  whichever  is  higher; 

(5)  The  employer  has  agreed  to  pro¬ 
vide  or  pay  for  the  transportation  of  the 
workers  on  at  least  the  same  terms  as 
transportation  is  commonly  provided  by 
employers  in  the  area  of  intended  em¬ 
ployment  to  agricultural  workers  re¬ 
cruited  from  the  same  area  of  supply; 

(6)  If  the  workers  are  to  be  housed, 
the  employer  has  signed  an  assurance 
that  its  housing  meets  the  full  set  of 
standards  set  forth  at  Part  620  of  this 
Chapter  or  the  full  set  of  standards  set 
forth  at  29  CFR  1910.142;  and 

(7)  The  local  ofiSce  and  the  employer 
have  attempted  and  have  not  been  able 
to  obtain  sufficient  workers  within  the 
local  labor  market  area,  or  the  local 
oflBce  anticipates  a  shortage  of  local 
workers. 

(d)  No  State  agency  shall  place  a  agri¬ 
cultural  job  order  into  interstate  clear¬ 
ance  unless: 

(1)  It  meets  the  requirements  set 
forth  at  paragraphs  (c)(1)  through  (c) 
(5)  of  this  section; 

(2)  The  employer  will  provide  hous¬ 
ing  for  the  workers  which  meets  the  full 
set  of  standards  set  forth  at  Part  620  of 
this  Chapter  or  the  full  set  of  standards 
set  forth  at  29  CFR  1910.142;  and 

(3)  The  State  agency  and  the  em¬ 
ployer  have  attempted  and  have  not  been 
able  to  locate  sufficient  workers  within 
the  State,  or  the  State  agency  antici¬ 
pates  a  shortage  of  workers  within  the 
State. 

(e)  (1)  The  local  office  shall  use  the 
agricultural  clearance  form  prescribed  by 
ETA,  and  shall  see  that  all  necessary 
items  on  the  form  are  completed,  in¬ 
cluding  items  on  attachments  to  the 
form  prescribed  by  ETA. 

(2)(i)  The  ori^al  of  an  interstate 
agricultural  clearance  form  shall  be  re¬ 
tained  for  the  order-holding  local  office 
flies.  At  a  minimum,  additional  copies  of 
the  form  with  all  attachments  shall  be 
distributed  as  follows; 

(A)  At  least  one  clear  copy  to  each  of 
the  State  agencies  selected  for  recruit¬ 
ment  (areas  of  supply) ; 

(B)  One  copy  to  each  applicant¬ 
holding  ETA  regional  office; 

(C)  One  copy  to  the  order -holding 
(area  of  employment)  State  office: 

(D)  Two  copies  to  order-holding  ETA 
regional  office,  one  of  which  shall  be  for¬ 
warded  Immediately  upon  receipt  to  the 
ETA  national  office:  and 

(ii)  One  copy  of  the  form  with  all 
attachments  shall  be  provided  to  the  re¬ 


ferred  worker  by  the  applicant-holding 
office  upon  the  request  of  the  worker. 

(f)  The  local  office  may  place  an  in¬ 
trastate  or  interstate  agricultural  order 
for  a  speciflc  crew  leader  or  worker  pre¬ 
ferred  by  the  employer  provided  the  or¬ 
der  meets  ES  nondiscrimination  criteria. 
The  order  would  not  meet  such  criteria, 
for  example,  15  it  requested  a  “white  male 
crew  leader”  or  “any  white  male  crew 
leader”. 

(g)  Local  offices,  which  serve  a  signi¬ 
ficant  number  of  agricultural  workers 
who  are  fluent  and/or  literate  in  Span¬ 
ish  but  are  not  fluent  or  literate  in  Eng¬ 
lish,  shall  us  bilingual  (English -Span¬ 
ish)  staff  to  assist  such  workers  to  un¬ 
derstand  the  terms  and  conditions  of  in¬ 
trastate  and  interstate  job  orders.  Other 
local  offices  shall  provide  such  workers 
with  the  same  services  if  feasible,  and/or, 
to  the  extent  feasible,  shall  provide  such 
workers  with  checklists  in  Spanish  show¬ 
ing  wage  payment  schedules,  working 
conditions  and  other  material  specifica¬ 
tions  of  the  job  order.  As  soon  as  it  is 
administratively  convenient,  such  check¬ 
lists  shall  be  amended  to  include  the 
language  of  the  first  two  sentences  of 
§  653.108(b)  (1)  of  this  subpart. 

(h)  With  respect  to  intrastate  job 
orders,  local  offices  with  access  to  state¬ 
wide  Job  Banks  using  microfiche  viewers 
shall  provide  workers  with  a  statement 
showing  wage  payment  schedules,  work¬ 
ing  conditions,  and  the  other  material 
specifications  of  the  job  order.  If  needed 
or  requested  by  a  worker,  a  local  office, 
which  serves  a  -significant  number  of 
agricultural  workers  who  are  fluent 
and/or  literate  in  Spanish  but  are  not 
fluent  or  literate  in  English,  shall  pro¬ 
vide  such  statements  in  Spanish.  As  soon 
as  it  is  administratively  convenient,  such 
statements  shall  be  amended  to  include 
the  language  of  the  first  two  sentences 
of  §  653.108(b)  (1)  of  this  subpart. 

§  653.109  Changes  in  crop  and  recruit¬ 
ment  situations. 

The  labor  demand  State  agency, 
through  the  labor  supply  State  agency, 
shall  inform,  as  quickly  as  possible,  crews  - 
and  families  scheduled  through  the  ES 
clearance  system  that  a  crop  is  maturing 
earlier  or  later  than  expected  or  that 
other  material  factors  including  recruit¬ 
ment  factors  have  changed  so  that  the 
State  agencies  involved  may  adjust  ar¬ 
rangements  on  behalf  of  such  crews  or 
families.  If  weather  conditions,  over¬ 
recruitment  or  other  conditions  have 
eliminated  the  scheduled  job  opportuni¬ 
ties,  the  State  agencies  involved  shall 
make  every  effort  to  refer  the  workers 
to  alternate  job  opportunities. 

§  653.110  Field  checks. 

(a)  State  agencies,  through  their  local 
offices  or  otherwise,  shall  conduct  pe¬ 
riodic,  unannounced  field  checks  on  ag¬ 
ricultural  worksites  to  which  MSFW  re¬ 
ferrals  have  been  made  through  the  in¬ 
trastate  or  interstate  clearance  system  to 
determine  and  document  whether  wages, 
hours,  working  and  housing  conditions 
are  as  specified  in  job  orders.  If  State 
agency  personnel  find  reason  to  believe 
that  worksite  conditions  are  not  as  stated 


or  promised  on  the  job  order,  the  State 
agency  shall  follow  the  procedures  set 
forth  at  subpart  F  of  Part  658  of  this 
Chapter.  If  State  agency  personnel  find 
reason  to  believe  that  an  employer  is  vio¬ 
lating  an  employment-related  law  other 
than  ES  regulations,  they  shall  report 
these  findings  to  the  local  office  manager 
and  the  local  office  manager  shall  refer 
the  matter  in  writing  to  the  appropriate 
Federal  or  State  enforcement  agency. 

(b)  State  agencies,  to  the  extent  fea¬ 
sible,  shall  make  formal  or  informal  ar¬ 
rangements  with  appropriate  State  and 
Federal  enforcement  agencies,  pursuant 
to  which  such  agencies  will  agree  to  con¬ 
duct  periodic  field  checks  on  agricultural 
worksites  to  which  the  State  agency  has 
referred  MSFWs  and  to  inform  the  State 
agency  if  worksites  conditions  are  not  as 
stated  or  promised  on  the  job  order. 

§  653.111  State  agency  self-monitoring. 

(a)  State  Directors  shall  assure  that 
their  State  agencies  monitor  their  own 
compliance  .with  the  regulations  under 
this  subpart  on  an  ongoing  basis.  The 
State  Director  shall  have  overall  respon¬ 
sibility  for  State  aeenrv  self -monitoring. 

(b)  The  State  Director  or  State  Ad¬ 
ministrator  shall  designate  a  State  Mon¬ 
itor  Advocate,  who  shall  devote  full-time 
to  the  duties  of  the  State  Monitor  Advo¬ 
cate  at  the  State  office  level  unless  the 
Administrator  permits  the  use  of  a  part- 
time  State  Monitor  Advocate  based  upon 
documentary  evidence  sulMaitted  by  the 
State  agency  showing  a  paucity  of 
MSFWs  and  that  the  duties  required  of 
the  State  Monitor  Advocate  by  ES  regu¬ 
lations  will  be  adequately  performed  by 
a  part-time  State  Monitor  Advocate.  The 
State  Monitor  Advocate  shall; 

(1)  Review  or  supervise  all  aspects  of 
the  monitoring; 

(2)  Participate  in  on-site  local  office 
formal  monitoring  reviews  on  a  selective 
basis; 

(3)  Assure  that  local  offices  serving  a 
significant  number  of  MSFWs  are  re¬ 
viewed  on-site  at  least  once  a  year,  and 
that,  if  necessary,  those  local  offices  in 
which  significant  problems  are  revealed 
by  required  reports,  management  infor¬ 
mation,  the  ES  complaint  system  or  oth¬ 
erwise  are  reviewed  as  soon  as  possible; 

(4)  Participate  in  arranging  coopera¬ 
tive  agreements  authorized  under  this 
subpart  between  the  State  agency  and 
enforcement  agencies ; 

(5)  Maintain  cooperative  relationships 
with  organizations  involved  in  MSFW  ac¬ 
tivities  including  employer  organizations; 

(6)  Review  State  agency  directives 
which  are  likely  to  have  a  significant  im¬ 
pact  on  MSFWs :  and 

(7)  Review  State  agency  compliance 
with  the  data  collection  requirements  of 
§  653.112  of  this  subpart. 

(c)  State  agencies  shall  conduct  on¬ 
site  local  office  formal  monitoring  re¬ 
views  to  review  services  to  MSFWs. 

(1)  Before  beginning  such  a  review, 
the  reviewer (s)  shall  study  the  data  on 
the  local  office  in  required  reports  and 
ES  complaint  system  complaints  origi¬ 
nating  from  the  local  office. 

(2)  The  monitoring  review'  format,  de¬ 
veloped  by  ETA,  shall  be  used  by  re- 
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viewers  as  a  guideline  when  they  con¬ 
duct  local  office  on-site  formal  monitor¬ 
ing  reviews. 

(3)  Upon  completion  of  a  local  office 
on-site  formal  monitoring  review,  the 
reviewer(s)  shall  hold  one  or  more  wrap- 
up  sessions  with  the  local  office  manager 
and  staff  to  discuss  any  obvious  findings 
and  offer  initial  recommendations  and 
appropriate  technical  assistance. 

(4)  After  each  review  the  reviewer (s) 
shall  conduct  an  in-depth  analysis  of 
the  review  data.  The  conclusions  and 
recommendations  of  the  reviewer (s) 
shall  be  put  in  writing,  shall  be  sent  to 
the  State  Monitor  Advocate,  and  shall 
then  be  discussed  with  the  offici&.l  of  the 
State  agency  with  line  authority  over  the 
local  office. 

(5)  If  needed,  the  State  agency  shall 
develop  a  written  corrective  action  plan. 
The  plan  shall  direct  the  local  office  to 
correct  or  to  make  major  steps  to  correct 
the  problem  pursuant  to  the  plan  within 
30  days  or  if  the  plan  allows  for  more 
than  30  days  for  full  compliance,  the 
length  of,  and  the  reasons  for,  the  ex¬ 
tended  period  shall  be  specifically  stated. 

(6)  State  agencies  shall  be  responsible 
for  assuring  and  documenting  that  the 
local  office  is  in  compliance  within  the 
time  period  designated  in  the  plan.  State 
agencies  shall  submit  to  the  appropriate 
ETTA  regional  offices  summary  data  on 
the  on-site  local  office  formal  monitoring 
reviews,  along  with  a  narrative  state¬ 
ment  of  significant  overall  findings  pur¬ 
suant  to  ETA  instructions. 

§653.112  Data  collection. 

State  agencies  shall:  (a)  Collect  data 
on  MSFWs  including  data  on  the  num¬ 
ber  registering  for  service,  referred  to 
jobs,  placed  in  jobs,  enrolled  in  train¬ 
ing,  receiving  counseling,  receiving  job 
development,  receiving  testing,  referred 
to  supportive  service,  receiving  some 
service,  placed  according  to  wage  rates, 
and  placed  according  to  duration. 

(b)  Collect  data  on  the  number  of 
MSFWs  who  were  served  as  to  whether 
they  were  male,  female,  black,  Spanish- 
American  or  American  Didian. 

(c)  Provide  necessary  training  to  State 
agency,  including  local  office,  personnel 
to  assure  accurate  reporting  of  data ; 

(d)  Collect,  and  subnit  to  the  ETA 
as  directed  by  the  ETA,  data  comparing 
the  quantity  and  quality  of  services  to 
MSFWs  as  compared  to  services  for  non- 
MSFWs;  and 

(e)  Submit  additional  reports  to  the 
ETA  at  such  times  and  containing  such 
items  as  the  ETA  directs. 

§  653.113  Disclosure  of  data. 


(c)  If  the  requested  data  cannot  be 
supplied  within  10  working  days  of  its 
receipt  by  the  State  agency,  the  State 
agency  shall  respond  to  the  requestor  in 
writing,  giving  the  reason  for  the  delay 
and  specifying  the  date  by  which  it  ex¬ 
pects  to  be  able  to  comply. 

(d)  State  agency  intra-agency  mem¬ 
oranda  and  reports  (or  parts  thereof) 
and  memoranda  and  reports  (or  parts 
thereof)  between  the  State  agency  and 
the  ETA,  however,  to  the  extent  that 
they  contain  statements  of  opinion 
rather  than  facts,  may  be  withheld  from 
public  disclosure  provided  this  reason  for 
withholding  is  given  to  the  requestor  in 
writing.  Similarly,  documents  or  parts 
thereof,  which,  if  disclosed,  would  con¬ 
stitute  an  unwarranted  invasion  of  per¬ 
sonal  or  employer  privacy,  may  also  be 
withheld  provided  the  reason  is  given  to 
the  requestor  in  writing. 

§  653.114  State  agency  staffing  require¬ 
ments. 

State  agencies  shall  assure  that  bi¬ 
lingual  (English-Spanish)  regular  and 
outreach  staff  are  assigned  to  every  local 
office  which  serves  a  significant  num¬ 
ber  of  MSFWs  whenever  a  substantial 
portion  of  such  MSFWs  are  primarily 
fluent  and/or  literate  in  Spanish  but  are 
not  fluent  or  literate  in  English.  State 
agencies  shall  develop  written  affirma¬ 
tive  action  plans  as  part  of  their  pro¬ 
gram  budget  plans  to  implement  this  re¬ 
quirement.  State  agencies  shall  also  un¬ 
dertake  affirmative  action  to  recruit 
MSFWs  and  persons  from  MSFW  back¬ 
grounds  for  their  State  agency  staffs, 
and  shall  include  a  description  of  the 
specific  efforts  they  are  planning  to 
make  in  their  program  budget  plans. 


PART  656 — LABOR  CERTIFICATION  PROC¬ 
ESS  FOR  THE  PERMANENT  EMPLOY¬ 
MENT  OF  ALIENS  IN  THE  UNITED 
STATES 

26.  Part  656  is  added  and  reserved. 


PART  657— PROVISIONS  GOVERNING 
GRANTS  TO  STATE  AGENCIES  FOR  EM¬ 
PLOYMENT  SERVICES  ACTIVITIES  (RE¬ 
SERVED) 

27.  Part  657  is  added  and  reserved. 


PART  658— ADMINISTRATIVE  PROVI¬ 
SIONS  GOVERNING  THE  EMPLOYMENT 
SERVICE  SYSTEM 


28.  Part  658  is  added  as  follows: 


Subpart  A — (Reservad) 
Subpart  B— (Reserved) 
Subpart  C — (Reserved) 


Subpart  D— (Reserved) 


Subpart  E — Employment  Service  Complaint 
System 


Sec. 

658.400  Purpose  and  scope  of  subpart. 

658.401  Types  of  complaints  handled  by  the 

ES  complaint  system. 


State  Agency  ES  Complaint  System 


658.410  Establishment  of  State  agency  ES 

complaint  systems. 

658.411  State  agency  officials  responsible 

for  handling  ES -related  com¬ 
plaints. 

658.412  Initial  handling  of  complaints  by 

the  State  or  local  office. 

658.413  Action  on  ES-related  complaints 

concerning  employers. 

658.414  Action  on  ES-related  complaints 

concerning  the  State  agency. 

658.415  Hearings. 

658.416  Decision  of  the  State  hearing 

official. 


§  653.115  State  agency  program  budget 
plans. 

Each  State  agency,  in  its  annual  pro¬ 
gram  budget  plan,  shall  describe  its  plans 
to  carry  out  the  requirements  of  this 
subpart  in  the  following  year.  For  ex¬ 
ample,  each  State  agency  shall  describe 
its  proposed  level  of  outreach  activity, 
taking  into  consideration  the  amount  of 
MSFW  employment  in  the  State,  the 
State  agency’s  level  of  resources,  the  ex¬ 
tent  of  activities  required  by  ES  regula¬ 
tions  for  other  applicants,  and  other  rele¬ 
vant  factors.  TTie  RA  shall  review  the 
plan  in  light  of  the  requirements  of  this 
subpart  and  shall  make  an  initial  writ¬ 
ten  determination  as  to  w’hether  or  not 
the  program  budget  plan,  including  this 
part  of  the  State  agency  program  budget 
plan,  is  acceptable. 


Federal  ES  Complaint  System 

658.420  Establishment  of  the  ES  complaint 

system  at  the  ETA  regional  office. 

658.421  Handling  of  complaints  by  the  RA. 

658.422  Hearings. 

658.423  *  Decision  of  the  DOL  Hearing  Officer. 

Subpart  F — Discontinuance  of  Services  to 
Employers  by  the  Employment  Service  System 

Sec. 

658.500  Scope  and  purpose  of  subpart. 

658.501  Informal  resolution. 

658.502  Discontinuation  of  services. 

Subpart  G — Review  and  Assessment,  of  State 
Agency  Compliance  With  Employment  Service 
Regulations 

658.600  Scope  and  purpose  of  subpart. 

658.601  State  agency  responslblll^. 

658.602  ETA  national  office  responsibility. 

658.603  ETA  regional  office  responsibility. 

658.604  Assessment  and  evaluation  of  pro¬ 

gram  performance  data. 

658.605  Communication  of  findings  to  State 

agencies. 


(a)  State  agencies  shall  disclose  to  the 
public,  on  written  request,  the  data  col¬ 
lected  by  State  and  local  offices  pursuant 
to  §  653.112  of  this  subpart,  if  possible 
wdthin  10  working  days  after  receipt  of 
the  request. 

(b)  If  a  request  for  data  which  is  held 
by  a  State  agency  is  made  to  the  ETA 
national  or  regional  office,  the  ETA  shall 
forward  the  request  to,  the  State  agency 
for  response  by  the  State  agency. 


PART  654 — SPECIAL  RESPONSIBILITIES 
OF  THE  EMPLOYMENT  SERVICE  SYS¬ 
TEM  (RESERVED) 

24.  Part  654  is  added  and  reserved. 


PART  655— LABOR  CERTIHCATION  PROC¬ 
ESS  FOR  THE  TEMPORARY  EMPLOY¬ 
MENT  OF  ALIENS  IN  THE  UNITED 
STATES  (RESERVED) 

25.  Part  655  is  added  and  reserved. 


Subpart  H — Federal  Application  of  Remediai 
Action  to  State  Agencies 

658.700  Scope  and  purpose  of  subpart. 

658.701  State  agency  violations  of  ES  reg¬ 

ulations. 

658.702  Initial  action  by  the  RA. 

658.703  Disallowance  of  expenditures;  cor¬ 

rective  action  plans. 

658.704  Remedial  actions. 

658.705  Decision  to  decertify. 

658.706  Notice  of  remedial  action. 

658.707  Requests  for  hearings. 
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658.708  Hearings. 

658.709  Conduct  of  hearings. 

658.710  Decision  of  the  Hearing  OfBcer. 

658.71 1  Decision  of  the  Secretary. 

Subpart  E — Employment  Service 
Complaint  System 

Authority:  Wagner-Peyser  Act  of  1933,  as 
amended,  29  U.S.C.  49  et  seq.;  38  U.S.C. 
Chapters  41  and  42;  unless  otherwise  noted. 

§  658.400  Purpose  and  .scope  of  sub¬ 
part. 

This  subpart  sets  forth  the  regulations 
governing  the  employment  service  com¬ 
plaint  system  at  both  the  State  and  Fed¬ 
eral  levels. 

§  658.401  Types  of  complaints  handled 
by  the  ES  complaint  system. 

(a)  The  types  of  complaints  which 
shall  be  handled  by  the  ES  complaint 
system  (ES-related  complaints)  are  as 
follows:  (1)  Complaints  alleging  an  em¬ 
ployer’s  failure  to  comply  with  ES  regu¬ 
lations;  and  (2)  Complaints  by  any  in¬ 
dividual,  organization  or  employer  about 
employment  service  actions  or  omissions 
imder  ES  regulations. 

(b)  Complaints  by  veterans  alleging 
employer  violations  of  the  mandatory 
listing  requirements  under  38  U.S.C. 
2012  shall  not  be  handled  under  this  sub¬ 
part.  The  State  agency  shall  handle  such 
complaints  under  the  Department’s  reg¬ 
ulations  at  41  CFR  Part  60-250. 

(c)  Complaints  alleging  employer  vi¬ 
olations  of  employment-related  State  or 
Federal  laws  other  than  ES  regulations 
shall  not  be  handled  xmder  the  proce¬ 
dures  set  forth  in  this  subjmrt.  If  a  State 
agency  or  the  ETA  receives  such  a  com¬ 
plaint’,  the  State  agency  or  ETA  shall  di¬ 
rect  the  cc«nplainant  to  the  appropriate 
State  or  Federal  enforcement  agency. 
The  State  agency  need  not  make  a  record 
of  such  referrals  nor  is  any  further  ac¬ 
tion  required. 

State  Agency  ES  Complaint  System 

§  658.410  Establishment  of  State  agency 
ES  complaint  systems. 

(a)  Each  State  agency  shall  establish 
and  maintain  an  employment  service 
complaints  system  pursuant  to  this  sub¬ 
part. 

(1)  State  agencies  shall  ensure  that 
centralized  control  procedures  are  estab¬ 
lished  for  the  handling  of  complaints 
and  files  relating  to  the  handling  of  those 
complaints. 

(2)  State  agencies  shall  ensure  that 
any  action  taken  on  a  complaint  by  the 
responsible  official  is  fully  documented  in 
a  file  containing  such  i^ormation  as  a 
copy  of  the  original  complaint  form, 
copies  of  any  related  correspondence, 
and  a  log  of  related  telephone  calls. 

(b)  State  agencies  shall  ensure  that 
information  pertaining  to  use  of  the 
complaint  system  is  publicized.  This 
shall  include  the  prominent  display  of 
the  approved  ETA  complaint  system 
poster  in  each  local  office,  satellite  of¬ 
fice,  and  at  each  State  agency  operated 
day-haul  facility. 


§  658.411  State  agency  officials  respon¬ 
sible  for  handling  ES-related  com¬ 
plaints. 

(a)  State  office  level.  The  State  Direc¬ 
tor  shaU  have  overall  responsibility  for 
the  operation  of  the  State  agency  ES 
complaint  system. 

(1)  The  handling  of  all  ES-related 
complaints  received  by  the  State  office 
alleging  unlawful  discrimination  by  race, 
color,  religion,  national  origin,  sex,  age, 
citizenship,  physical  or  mental  status  un¬ 
related  to  job  performance  (handicap), 
or  veteran  or  non -veteran  status  shall  be 
assigned  to  a  State  EEO  representative. 
The  handling  of  all  other  ES-related 
complaints  received  by  the  State  office 
shall  be  assigned  to  a  State  Monitor  Ad¬ 
vocate  designated  by  the  State  Admin¬ 
istrator  or  State  Director. 

(2)  The  State  Director  shall  assure 
that  all  ES-related  complaints,  and  all 
correspondence  relating  thereto  are 
logged  with  a  notation  of  the  nature  of 
each  item. 

(b)  Local  office  level.  At  the  local  of-. 
Ace  level,  the  local  office  manager  shall 
be  responsible  for  the  overall  operation 
of  the  ES  complaint  system.  ITie  local 
office  manager  shall  assure  that  all  ES- 
related  complaints,  and  all  correspond¬ 
ence  relating  thereto,  are  logged  with  a 
notation  of  the  nature  of  each  item. 

(1)  All  ES-related  complaints  alleging 
unlawful  discrimination  as  described  in 
paragraph  (a)  (1)  of  this  section  shall  be 
assigned  to  a  local  office  EEO  representa¬ 
tive  if  the  local  office  has  a  trained  and 
designated  EEO  Representative,  or,  if  the 
local  office  does  not  have  such  a  ^pre- 
sentative,  shall  be  sent  immediately  to 
the  State  EEXD  Representative. 

(2)  All  ES-related  complaints  from 
veterans,  except  those  from  veterans  who 
are  MSFW’s  and  ES-related  complaints 
from  veterans  alleging  imlawful  discrim¬ 
ination  as  discrimination  as  described 
in  paragraph  (a)  (1)  of  this  section  shall 
be  assigned  to  the  Local  Veterans’  Em¬ 
ployment  Representative  (LVER)  if  the 
local  office  has  an  LVER.  If  the  local 
office  does  not  have  an  LVER,  such  com¬ 
plaints  shall  be  sent  immediately  to  the 
State  Monitor  Advocate. 

(3)  All  ES-related  complaints  other 
than  those  described  in  i>aragraphs  (b) 
(1)  and  (2)  of  this  section  may  be  per¬ 
sonally  handled  by  the  local  office  man¬ 
ager  or  may  be  assigned  by  the  local  of¬ 
fice  manager  to  another  local  office  em¬ 
ployee. 

§  658.412  Initial  handling  of  complaints 
by  the  State  or  local  office. 

(a)  Whenever  any  type  of  complaint 
by  any  individual,  organization  or  on- 
ployer  is  received  by  a  State  or  a  l(x;al  of¬ 
fice,  the  responsible  official  shall  deter¬ 
mine  whether  it  is  an  ES-rdated  com¬ 
plaint. 

(b)  If  the  complaint  is  not  ES-related. 
the  official  shall  refer  the  complainant 
to  an  attorney,  consumer  advocate,  en- 
forcemoit  or  other  public  agency  or  to 
other  appropriate  assistance.  No  writ¬ 


ten  record  need  be  made  of  such  refer¬ 
rals.  nor  is  any  further  action  required. 

(c)  If  the  complaint  is  ES-related  C(xn- 
plaint,  the  official  shall  require  the  com¬ 
plainant  to  put  the  complaint  in  writing 
on  the  ES  Complaint  Form  prescribed  or 
approved  by  the  ETA.  The  official  shall 
offer  to  assist  the  complainant  in  filling 
out  the  form  and  shall  do  so  if  the  com¬ 
plainant  desires  such  assistance.  If  the 
complainant  represents  several  com¬ 
plainants.  all  such  complainants  shall  be 
named  on  the  ES  Complaint  Form. 

(1)  Hie  ES  Complaint  Form  shall  be 
used  for  all  ES-related  complaints,  in¬ 
cluding  complaints  by  veterans  and  com¬ 
plaints  about  discrimination. 

(2)  A  copy  of  the  completed  ES  Com¬ 
plaint  Form  shall  be  given  to  the  com¬ 
plainant. 

(d)  Whenever  an  ES-related  complaint 
deals  with  an  employer  in  another  State 
or  another  State  agency,  the  State 
agency  shall  send  the  135  Complaint  Form 
to  the  ETA  Regional  Office  with  juris¬ 
diction  over  the  State  agency  in  wMcdi 
it  was  received  for  transmission  to  the 
other  State  agency.  A  copy  of  the  refer¬ 
ral  letter  shall  be  sent  to  the  complain¬ 
ant. 

§  658.413  Action  on  ES-related  com¬ 
plaints  concerning  employers. 

(a)  The  State  agency  official,  in  han¬ 
dling  an  ES-related  complaint  against 
an  employer,  shall; 

(1)  Offer  to  assist  the  complainant 
through  the  provision  of  appropriate  ES 
services,  such  as  referral  to  another  job; 
and 

(2)  With  respect  to  the  employer  al¬ 
leged  to  have  violated  ES  regulations, 
follow  the  procedures  set  forth  at  Sub¬ 
part  F  of  this  Part. 

(b)  The  provisions  of  S  658.414-416  of 
this  subpart  are  not  applicable  to  ES- 
related  complaints  against  employers. 

§  658.414  Action  on  ES-related  com¬ 
plaints  concerning  the  State  agency. 

(a)  The  State  agency  official  who  han¬ 
dles  an  ES-related  complaint  from  an 
individual,  organization  or  employer 
against  the  State  agency  shall:  (1)  Offer 
the  complainant  appropriate  ES  serv¬ 
ices;  and  (2)  Investigate  and  attempt  to 
informally  resolve  the  complaint. 

(b)  If  a  local  office  official  is  attempt¬ 
ing  to  informally  resolve  a  complaint  un¬ 
der  this  section,  and  if  Informal  resolu¬ 
tion  has  not  been  achieved  within  15 
working  days,  or  five  working  days  with 
respect  to  complaints  by  MSFWs,  the 
local  office  official  shall  send  the  com¬ 
plaint  to  the  State  office  and  shall  notify 
the  complainant  in  writing  of  the 
referral. 

(c)  If  a  State  office  official  is  attempt¬ 
ing  to  resolve  a  complaint  under  this 
section,  and  if  informal  resolution  has 
not  been  accomplished  within  30  work¬ 
ing  days  (20  working  days  with  respect  to 
complaints  by  MSFWs)  after  its  receipt 
by  the  State  office  (whether  the  com¬ 
plaint  was  received  directly  or  from  a 
local  office  pursuant  to  paragraph  (b)  of 


FEDEKAL  REGISHR,  VOL  42,  NO.  16— TUESDAY,  JANUARY  25,  1977 


RULES  AND  REGULATIONS 


4733 


this  section) ,  the  State  oflBce  shall  send 
a  written  notice  to  the  complainant, 
with  a  copy  to  the  RA,  explaining  why 
the  complaint  has  not  yet  been  resolved 
and  offering  the  complainant  a  hearing 
before  a  State  hearing  official.  The  notice 
shall  advise  the  complainant  that  the 
complainant  must  advise  the  State  office 
in  writing  within  30  calendar  days  of  the 
date  of  the  notice,  as  to  whether  the 
complainant  desires  a  hearing. 

(d)  If  the  State  office,  within  30  calen¬ 
dar  days  of  the  notice  provided  for  in 
paragraph  (c)  of  this  section,  receives  a 
w'ritten  request  from  a  complainant,  the 
State  office  shall  refer  the  complaint  to  a 
State  hearing  official  for  hearing.  The 
complainant  shall  then  be  notified  in 
writing  by  the  State  office  that; 

(1)  The  complainant  will  be  notified 

of  the  date,  time  and  place  of  the  hear¬ 
ing;  < 

(2)  The  complainant  will  have  oppor¬ 
tunity  to  be  represented  at  the  hearing; 

(3)  The  complainant  may  be  repre¬ 
sented  at  the  hearing  by  an  attorney  or 
other  representative; 

(4)  The  complainant  may  bring  wit¬ 
nesses  and/or  documentary  evidence  to 
the  hearing; 

(5)  The  complainant  may  cross-exam¬ 
ine  opposing  witnesses  at  the  hearing; 

(6)  The  decision  on  the  compaint  will 
be  based  on  the  evidence  presented  at 
the  hearing; 

(7)  The  State  hearing  official  may  re¬ 
schedule  the  hearing  at  the  request  of 
the  complainant,  the  complainant’s  rep¬ 
resentative,  or  other  party;  and 

(S')  The  complainant  or  ^he  complain¬ 
ant’s  representative  may  withdraw  the 
request  for  hearing  in  writing  before  the 
hearing. 

§  658.415  Hearings. 

(a)  Hearings  shall  be  held  by  State 
hearing  officials.  A  State  hearing  official 
may  be  any  State  official  authorized  to 
hold  hearings  under  State  law.  Thus, 
they  may  be.  for  example,  the  same 
referees  who  hold  hearings  under  the 
State  imemployment  compensation  law 
and/or  the  Work  Incentive  Program  or 
any  official  of  the  State  agency,  author¬ 
ized  by  State  law  to  preside  at  State 
administrative  hearings. 

(b)  ’The  State  hearing  official,  upon 
the  referral  of  a  case  for  a  hearing,  shall: 

(1)  Notify  all  involved  F>arties  of  the 
date,  time  and  place  of  the  hearing;  and 

(2)  Re-schedule  the  hearing,  as  appro¬ 
priate. 

(c)  In  conducting  a  hearing  the  State 
hearing  official  shall; 

(1)  Regulate  the  course  of  the  hear¬ 
ing; 

(2)  Issue  subpHjenas,  if  necessary; 

(3)  Assure  that  all  relevant  issues  are 
considered ; 

(4)  Rule  on  the  introduction  of  evi¬ 
dence  and  testimony;  and 

(5)  Take  any  other  actions,  consistent 
with  due  process,  which  are  necessary  to 
insure  an  orderly  hearing. 

(d)  ’The  testimony  at  the  hearing  shall 
be  recorded  and  may  be  transcribed 
when  appropriate. 


(e)  The  parties  shall  be  afforded  the 
opportunity  to  present,  examine,  and 
cross-examine  witnesses. 

(f)  The  State  hearing  official  may 
elicit  testimony  from  witnesses,  but  shall 
not  act  as  advocate  for  any  party. 

(g)  The  State  hearing  official  shall 
receive,  and  make  part  of  the  record 
documentary  evidence  offered  by  any 
party  and  accepted  at  the  hearing.  Copies 
thereof  shall  be  made  available  by  the 
party  submitting  the  document  to  other 
parties  to  the  hearing  upon  request. 

(h)  The  case  record,  or  any  portion 
thereof,  shall  be  available  for  inspection 
and  copsdng  by  any  party  at,  prior 
to,  or  subsequent  to  the  hearing  upon 
request.  Special  procedures  may  be  used 
for  disclosure  of  medical  and  psychologi¬ 
cal  records  such  as  disclosure  to  a  physi¬ 
cian  designated  by  the  individual. 

(i)  The  State  hearing  official  shsdl,  if 
feasible,  resolve  the  dispute  by  concili¬ 
ation  at  any  time  prior  to  the  conclu¬ 
sion  of  the  hearing. 

§  658.416  Decision  of  the  State  hearing 
official. 

(a)  The  State  hearing  official  may: 

(1)  Rule  that  the  case  is  improperly 
before  it,  that  is,  that  there  is  a  lack  of 
jurisdiction  over  the  case; 

(2)  Rule  that  the  complaint  has  been 
withdrawn  in  wrriting; 

(3)  Rule  that  reasonable  cause  exists 
to  believe  that  the  request  has  been 
abandoned  or  that  repeated  requests  for 
re-scheduling  are  arbitrary  and  for  the 
purpose  of  unduly  delaying  or  avoiding 
a  hearing;  or 

(4)  Render  such  other  rulings  as  are 
appropriate  to  the  issues  in  question. 
However,  the  State  hearing  official  shall 
not  have  jurisdiction  to  consider  the 
validity  or  constitutionality  of  ES  regu¬ 
lations  or  of  the  Federal  statutes  under 
which  they  are  promulgated. 

(b)  Based  on  the  entire  record  includ¬ 
ing  any  evidence  provided  at  the  hearing, 
the  State  hearing  official  shall  prepare 
a  written  decision.  The  State  hearing 
official  shall  send  a  copy  of  the  decision 
stating  the  findings  and  conclusions  of 
law  and  fact  and  the  reasons  therefor 
to  the  complainant,  the  State  office,  the 
RA,  and  the  Solicitor  of  Labor  Attn :  As¬ 
sociate  Solicitor  for  Employment  and 
Training  Legal  Services,  Department  of 
Labor,  Room  N2101,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 

(c)  All  decisions  of  a  State  hearing 
official  shall  be  accompanied  by  a  written 
notice  informing  the  ccwnplainant  that, 
if  the  complainant  is  not  satisfied,  the 
complainant  may.  wdthin  30  calendar 
days  of  the  date  of  the  decision,  file  a 
complaint  in  writing  with  the  RA.  ’The 
notice  shall  give  the  address  of  the  RA. 

Pederal  ES  Complaint  System 

§  658.420  Establishment  of  ES  com¬ 
plaint  system  at  the  ETA  regional 
office. 

(a)  Each  RA  shall  establish  and  main¬ 
tain  an  ES  complaint  system  at  the  DOL 
regional  office  level. 


(b)  ’The  RA  shall  designate  DOL  offi¬ 
cials  to  handle  ES-related  complaints  as 
follows: 

(1)  The  handling  of  all  ES-related 
complaints  alleging  discrimination  by 
race,  color,  religion,  national  origin,  sex, 
age,  citizenship,  phj'sical  or  mental  sta¬ 
tus  unrelated  to  job  performance  (handi¬ 
cap),  or  veteran  or  non- veteran  status 
shall  be  assigned  to  a  Regional  Equal 
Employment  Opportunity  Representative 
(REEOR) : 

(2)  ’The  handling  of  all  ES-related 
complaints  from  veterans,  except  from 
veterans  who  are  MSFWs,  and  com¬ 
plaints  from  veterans  about  discrimina¬ 
tion  as  described  in  p>aragraph  (b)(1)  of 
thLs  section  shall  be  assigned  to  the  Re¬ 
gional  'Veterans’  Employment  Represent¬ 
ative  (RVER) ; 

(3)  The  handling  of  all  ES-related 
complaints  other  than  those  described  in 
paragraphs  (b)(1)  and  (2)  of  this  sec¬ 
tion,  shall  be  assigned  to  a  Regional 
Monitor  Advocate. 

(c)  ’The  RA  shall  assure  that  all  ES- 
related  complaints  and  all  correspond¬ 
ence  relating  thereto  are  logged,  with  a 
notation  of  the  nature  of  each  it«n. 

§  658.421  Handling  of  complaints  br 
the  R.4. 

(a)  No  ES-related  complaint,  shall  be 
handled  at  the  ETA  regional  office  level 
until  the  complainant  has  exhausted  the 
State  agency  administrative  remedies  set 
forth  at  SS  658.410-416  of  tliis  subpart. 
'Therefore,  if  the  RA  determines  that  any 
complainant,  who  has  filed  an  ES-related 
complaint  with  the  regional  office,  has 
not  yet  exhausted  the  administrative 
remedies  at  the  State  agency  level,  the 
RA  shall  inform  the  complainant  in  writ¬ 
ing  that  the  complainant  must  first  e*c- 
haust  those  r«nedies  before  the  com¬ 
plaint  may  be  filed  in  the  r^ional  office. 
A  copy  of  this  letter  shall  be  sent  to  the 
State  Director. 

(b)  Upon  receipt  of  a  complaint  by 
the  RA  after  the  exhaustion  of  State 
agency  administrative  remedies,  the  RA 
shall  send  for  the  complete  State  agency 
file,  including  the  original  ES  Complaint 
Form. 

(c)  ’The  RA  shall  review  the  file  in 
the  case  and  shall  determine  whether 
any  further  investigation  or  action  is 
appropriate. 

(d)  If  the  RA  determines  that  no  fur¬ 
ther  action  is  warranted,  the  RA  shall 
send  this  determination  in  writing  to  the 
complainant,  and  may  offer  the  com¬ 
plainant  a  hearing  before  a  DOL  Hear¬ 
ing  Officer  provided  the  complainant 
requests  such  a  hearing  in  wTiting  friMn 
the  RA  within  30  calendar  days  of  the 
date  of  the  RA’s  offer  of  hearing. 

(e)  If  the  RA  determines  that  further 
investigation  or  other  action  is  war¬ 
ranted,  the  RA  shall  imdertake  such  an 
investigation,  informal  resolution  or 
other  action. 

(f)  If  the  RA  finds  reason  to  believe 
that  an  employer  has  violated  ES  regu¬ 
lations.  the  RA  shall  direct  the  State 
agency  to  follow  the  procedures  set  forth 
at  Subpart  P  of  this  Part. 
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(g)  If  the  RA  finds  reason  to  believe 
that  a  State  agency  or  one  of  its  local 
offices  has  violated  ES  regulations,  the 
RA  shall  follow  the  procedures  set  forth 
at  Subpart  H  of  this  Part. 

(h)  If  the  complaint  is  not  resolved 
to  the  complainant’s  satisfaction,  the  RA 
may  offer  the  complainant  in  writing  a 
hearing  before  a  DOL  Hearing  Officer 
provided  the  complainant  requests  such 
a  hearing  in  writing  from  the  RA  within 
30  calendar  days  of  the  date  of  the  RA’s 
offer  of  hearing. 

(i)  If  the  complainant  requests  a  hear¬ 
ing  pursuant  to  paragraphs  fd)  or  (h) 
of  this  section  the  RA  .shall: 

(1)  Send  t.he  complainant  a  written 
notice  containing  the  statements  set 
forth  at  S  658.414(d)  of  this  subpart: 

(2)  Compile  four  hearing  files  con¬ 
taining  copies  of  all  documents  relevant 
to  the  case,  indexed  and  compiled 
chronologically: 

(3)  Send  simultaneously  one  hearing 
file  to  the  DOL  Chief  Administrative 
Law  Judge,  1111  20th  Street,  N.W., 
Washington,  D.C.  20036,  one  hearing  file 
to  the  ETA  national  office,  and  one  hear¬ 
ing  file  to  the  Solicitor  of  Labor,  Attn: 
Associate  Solicitor  for  Employment  and 
Training,  and  retain  one  hearing  file. 

(j)  Upwn  the  receipt  of  a  hearing  file, 
the  DOL  Hearing  Officer  designated  by 
the  Chief  Administrative  Law  Judge 
shall  notify  the  complainant,  the  State 
agency,  the  RA,  the  Administrator,  and 
the  Solicitor  of  the  receipt  of  the  case 
and  shall  afford  them  30  days  to  submit 
written  evidence  and/or  legal  arguments 
in  the  case.  After  the  30  days  elapse,  the 
Hearing  Officer  shall  schedule  a  hearing. 

§  658.422  Hearings. 

(a)  The  DOL  Hearing  Officer  shall: 

(1)  Notify  all  Involved  parties  of  the 
date,  time  and  place  of  the  hearing:  and 

(2)  Re-schedule  the  hearing,  as  ap¬ 
propriate. 

(b)  In  conducting  a  hearing  the  DOL 
Hearing  Officer  shall: 

(1)  Regulate  the  course  of  the  hear¬ 
ing; 

(2)  I.ssue  subpoenas  if  necessary; 

(3)  Consider  all  relevant  issues  which 
are  raised; 

(4)  Rule  on  the  introduction  of  evi¬ 
dence  and  testimony ; 

(5)  Take  any  other  action,  consistent 
with  due  process,  which  is  necessary  to 
insure  an  orderly  hearing. 

(c)  The  testimony  at  the  hearing  shall 
be  recorded,  and  shall  be  transcribed  if 
appropriate. 

(d)  The  parties  to  the  hearing  shall 
be  afforded  the  opportunity  to  present, 
examine,  and  cross-examine  witnesses. 

(e)  The  DOL  Hearing  Officer  may 
elicit  testimony  from  witnesses,  but  shall 
not  act  as  advocate  for  any  party. 

(f )  Hie  DOL  Hearing  Officer  shall  re¬ 
ceive,  and  make  part  of  the  record,  docu¬ 
mentary  evidence  offered  by  any  party 
and  accepted  at  the  hearing.  Copies 
thereof  shall  be  made  available  by  the 
party  submitting  the  documentary  evi¬ 
dence,  to  any  party  to  the  hearing  upon 
request. 

(g)  The  case  record,  or  any  portion 
thereof,  shall  be  available  for  inspection 


and  copying  by  any  party  to  the  hearing 
at,  prior  to,  or  subsequent  to  the  hearing 
upon  request.  Special  procedures  may  be 
used  for  disclosure  of  medical  and  psy¬ 
chological  records  such  as  disclosure  to 
a  physician  designated  by  the  individual 
concerned. 

(h)  The  DOL  Hearing  Officer  shall,  if 
feasible,  encourage  resolution  of  the  dis¬ 
pute  by  conciliation  at  any  time  prior  to 
the  conclusion  of  the  hearing. 

§  658.423  Decision  of  the  DOL  Hearing 
Officer. 

(a)  The  DOL  Hearing  Officer  may: 

(1)  Rule  that  there  is  a  lack  of  juris¬ 
diction  over  the  case; 

(2)  Rule  that  the  complaint  has  been 
withdrawn  in  writing; 

(3)  Rule  that  reasonable  cause  exists 
to  believe  that  the  request  has  been 
abandoned  or  that  repeated  requests  for 
re-scheduling  are  arbitrary  and  for  the 
purpose  of  unduly  delaying  or  avoiding 
a  hearing;  or 

(4)  Render  such  other  rulings  as  are 
appropriate  to  the  issues  in  question. 
However,  the  Hearing  Officer  shall  not 
have  jurisdiction  to  consider  the  validity 
or  constitutionality  of  ES  regulations  or 
of  the  Federal  statutes  under  which  they 
are  promulgated. 

(b)  Based  on  the  entire  record  includ¬ 
ing  any  evidence  provided  at  the  hear¬ 
ing,  the  DOL  Hearing  Officer  shall  pre¬ 
pare  a  written  decision.  The  DOL 
Hearing  Officer  shall  send  a  copy  of  the 
decision  stating  the  findings  and  con¬ 
clusions  of  law  and  fact  and  the  reasons 
therefor  to  the  complainant,  the  State 
office,  the  RA,  the  Administrator,  and  the 
Solicitor. 

(c)  The  decision  of  the  Hearing  Officer 
shall  be  the  final  decision  of  the 
Secretary. 

Subpart  F — Discontinuation  of  Services  to 

Employers  by  the  Employment  Service 

System 

Authority:  Wagner-Peyser  Act  of  1933,  as 
amended,  29  U.S.C.  49  et  seq.,  unless  other¬ 
wise  noted. 

§  658.500  Scope  and  purpose  of  sub¬ 
part. 

This  subpart  contains  the  regulations 
governing  the  discontinuation  of  services 
to  employers  by  the  employment  service 
system. 

§  658.501  Informal  resolution. 

(a)  Whenever  a  State  agency  receives 
a  complaint  filed  under  subpart  E  of  this 
Part  which  alleges  that  an  employer  has 
violated  ES  regulations,  and  whenever  a 
local  office  manger  or  higher  State 
official  has  reason  to  believe  that  an  em¬ 
ployer  has  violated  ES  regulations,  a 
State  agency  official  shall  attempt  to  in¬ 
formally  resolve  the  issue  with  the  em¬ 
ployer.  If  the  issue  cannot  be  resolved 
within  30  calendar  days,  the  State  agency 
official  shall  refer  the  matter  in  writing 
to  the  State  Director  for  formal  investi¬ 
gation. 

(b)  The  employer  shall  be  notified  in 
writing  of  the  outcome  of  the  State 
agency  investigation.  If  the  case  arose 
through  a  complaint  filed  under  the  ES 
complaint  system  at  subpart  E  of  this 


Part,  the  complainant  shall  also  be  noti¬ 
fied  in  writing  of  the  outcome  of  the  in¬ 
vestigation.  The  notice  shall  also  state 
that,  if  the  complainant  is  not  satisfied, 
the  complainant  may  file  a  complaint 
with  the  RA.  If  the  State  Director  deter¬ 
mines  that  a  violation  of  ES  regulations 
has  occurred,  the  employer  shall  be  noti¬ 
fied  in  writing  of  the  determination,  the 
reasons  therefor,  and  that  termination 
of  all  the  ES  services  to  the  anployer  will 
be  initiated  in  30  calendar  days  luiless 
the  employer  provides  conclusive,  docu¬ 
mented  evidence  v^dthin  the  30  day  period 
that  it  is  not  in  violation  or  that  the 
violation  has  been  corrected.  Notices  un¬ 
der  this  paragraph  shall  inform  the  em¬ 
ployer  that  State  agency  personnel  will 
be  available  to  assist  in  resolving  the 
dispute  during  the  30  day  period. 

§  658.502  Discontinuation  of  8er\'ices. 

(a)  If  the  issue  has  not  been  resolved 
within  the  30  calendar  days  described  in 
§  658.501  of  this  subpart,  the  State  Di¬ 
rector  shall  send  a  written  notice  to  the 
employer  that  all  services  will  be  termi¬ 
nated  in  15  calendar  days  unless  within 
that  period  the  employer  requests  a 
hearing  by  mailing  a  written  request  for 
hearing  to  the  State  Director,  or  unless 
within  that  period  the  employer  provides 
conclusive,  documented  evidence  that  Uie 
violation  has  been  corrected  or  that  the 
violation  does  not  exist. 

(b)  Unless  otherwise  provided  in  ES 
regulations,  if  the  employer  fails  to  re¬ 
quest  a  hearing  or  has  not  given  ade¬ 
quate  evidence  of  correction  or  non-ex¬ 
istence  of  the  violation  within  the  15 
calendar  day  period,  all  ES  services  to 
the  employer  shall  be  terminated  until 
such  time  as  the  employer  provides  con¬ 
clusive,  documented  evidence  that  the 
violation  has  been  corrected  or  does  not 
exist. 

(c)  If  the  employer  makes  a  timely 
request  for  a  hearing,  the  State  agency 
shall  follow  the  procedures  set  forth  at 
§  658.415-416  of  this  Part. 

Subpart  G — Review  and  Assessment  of 

State  Agency  Compliance  With  Employ¬ 
ment  Service  Regulations 

Authority:  Wagner-Peyser  Act  of  1933,  as 
amended,  29  U.S.C.  49  et  eeq.;  5  U.S.C.  301 
et  seq. 

§  658.600  Scope  and  purpose  of  sub¬ 
part. 

'This  subpart  sets  forth  the  regulations 
governing  review  and  assessment  of  State 
agency  compliance  with  the  Emplo3rment 
Service  regulations  at  20  CFR  Parts  601, 
602,  603,  604,  620,  621,  651-658  and  29 
CFR  Part  8. 

§  658.601  State  agency  responsibility. 

(a)  Each  State  agency  shall  establish 
and  maintain  a  State  agency  Self-Ap¬ 
praisal  System  pursuant  to  ETA  stand¬ 
ards,  and  shall  use  this  system  to  evalu¬ 
ate  and  assess  its  ES  program,  and  to 
assure  its  compliance  with  EIS  regula¬ 
tions. 

(b)  Each  State  Director  and  local  of¬ 
fice  manager  shall  assure  that  their  staffs 
know  and  carry  out  ES  regulations,  in¬ 
cluding  regulations  on  performance 
standards  and  program  emphases,  and 
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any  corrective  action  plans  imposed  by 
the  State  agency  or  by  the  ETTA. 

(c)  Each  State  Director  shall  assure 
that  the  State  agency  complies  with  its 
approved  program  budget  plan. 

(d)  Each  State  Director  shall  assure  to 
the  maximum  extent  feasible  the  accu¬ 
racy  of  data  entered  by  the  State  agency 
into  ETA  required  management  infor¬ 
mation  systems.  Each  State  agency  shall 
establish  and  maintain  a  data  valida¬ 
tion  system  pursusint  to  ETA  instruc¬ 
tions.  The  system  shall  review  every  local 
office  at  least  once  every  four  years.  The 
system  shall  include  the  validation  of 
time  distribution  reports  and  the  review 
of  data  vathering  procedimes. 

§  658.602  ETA  national  office  responsi¬ 
bility. 

The  ETA  national  office  shall:  (a) 
Monitor  ETA  regional  offices’  carrying 
out  of  ES  regulations; 

(b)  Prom  time  to  time,  conduct  such 
special  reviews  and  audits  as  necessary 
to  monitor  ETA  regional  office  and  State 
agency  compliance  with  ES  regulations; 

(c)  Offer  technical  assistance  to  the 
ETA  regional  offices  and  State  agencies 
in  carrying  out  ES  regulations  and,  pro¬ 
grams; 

(d)  Have  repKjrts  validation  surveys 
conducted  in  support  of  resource  alloca¬ 
tions; 

(e)  Develop  tools  and  techniques  for 
reviewing  and  assessing  State  agency 
performance  and  compliance  with  ES 
regulations;  and 

(f)  Assign  to  a  National  Monitor  Ad¬ 
vocate  the  responsibility  to: 

(1)  Develop  and  maintain  monitoring 
and  evaluating  instruments  for  monitor¬ 
ing  the  delivery  of  services  to  migrant 
and  seasonal  farmworkers  (MSFWs) ; 

(2)  Develop  and  maintain  instruments 
for  monitoring  and  assessing  the  ES 
complaint  system  set  forth  at  Subpart  E 
of  this  Part; 

(3)  Provide  technical  assistance  to 
ETA  regional  office  and  State  agency 
staffs  for  administering  the  ES  com¬ 
plaint  system;  and 

(4)  As  appropriate,  participate  in  re¬ 
views  of  State  agency  performance  and 
monitoring  reports  with  respect  to  serv¬ 
ices  for  MSE^s  and  the  ES  complaint 
system. 

§  658.603  ETA  regional  office  respon¬ 
sibility.  _ 

(a)  The  RA  shall  have  responsibility 
for  the  regular  review  and  assessment  of 
State  agency  performamce  and  compli¬ 
ance  with  ES  regulations. 

(b)  The  RA  shall  review  and  initially 
approve  aimual  program  budget  plans 
for  the  State  agencies  within  the  region. 
In  reviewing  the  program  budget  plans 
the  RA  shall  consider  relevant  factors 
including  the  following: 

(1)  State  agency  compliance  with  ES 
regulations; 

(2)  State  agency  performance  against 
the  goals  and  objectives  established  in 
the  previous  year’s  program  budget  plan; 

(3)  Tlie  effect  which  ecMiomic  condi¬ 
tions  and  other  external  factors  consid¬ 
ered  by  the  ETA  in  the  resource  alloca¬ 
tion  process  may  have  had  or  are 
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expected  to  have  on  State  agency  per¬ 
formance; 

(4)  State  agency  adherence  to  na¬ 
tional  program  emphasis;  and 

(5)  The  adequacy  and  appropriateness 
of  the  program  budget  plan  for  carrying 
out  ES  programs. 

(c)  The  RA  shall  assess  the  overall 
performance  of  State  agencies  on  an  on¬ 
going  basis  through  desk  reviews  suid  the 
use  of  required  reporting  systems  and 
other  available  information. 

(d)  As  appropriate,  RAs  shall  conduct 
or  have  conducted: 

(1)  Comprehensive  on-site  reviews  of 
State  agencies  and  their  offices  to  review 
State  agency  organization,  management, 
and  program  operations; 

(2)  Periodic  performance  reviews  of 
State  agency  operation  of  ES  programs 
to  measure  actual  performance  against 
the  program  budget  plan,  past  perform¬ 
ance,  the  performance  of  other  State 
agencies,  etc.; 

(3)  Audits  of  State  agency  programs 
to  review  State  agency  program  activity 
and  to  assess  whether  the  expenditure  of 
grant  funds  has  been  in  accordance  with 
the  approved  budget.  RAs  may  also  con¬ 
duct  audits  through  other  agencies  or 
organizations  or  may  require  the  State 
agency  to  have  audits  conducted; 

(4)  Validations  of  data  entered  into 
management  information  systems  to 
assess; 

(i)  The  accuracy  of  data  entered  by  the 
State  agencies  into  management  infor¬ 
mation  system; 

(ii)  Whether  the  State  agencies’  data 
validating  and  reviewing  procedures  con¬ 
form  to  ETA  instructions;  and 

(iii)  Whether  State  agencies  have  im-  ' 
plemented  any  corrective  action  plans 
required  by  the  ETTA  to  remedy  deficien¬ 
cies  in  their  validaticm  programs; 

(5)  Technical  assistance  programs  to 
assist  State  agencies  in  carrying  out  ES 
regulations  and  programs;  and 

(6)  Reviews  to  assess  whether  the 
State  agency  has  complied  with  correc¬ 
tive  action  plans  imposed  by  the  ETA  or 
by  the  State  agency  Itself. 

(e)  The  RA  shall  provide  technical  as¬ 
sistance  to  State  sigencies  to  assist  them 
in  carrying  out  ES  regulations  and  pro¬ 
grams; 

(f )  Each  RA  shall  designate  a  Regional 
Monitor  Advocate  who  shall: 

(1)  Have  primary  responsibility  at  the 
ETA  regional  level  for  monitoring  the 
effectiveness  of  the  ES  complaint  system 
set  forth  at  Subpart  E  of  this  I»art,  ap¬ 
prising  appropriate  State  and  ETA  offi¬ 
cials  of  prc^lems  with  respect  to  the  com¬ 
plaint  system,  and  providing  technical 
assistance  to  State  Monitor  Advocates,  as 
appropriate;  and 

(2)  With  respect  to  State  agencies’ 
services  to  MSFWs,  provide  input  to  re¬ 
gional  reviews  of  State  agency  program 
budget  plans,  monitor  and  evaluate  State 
agency  services  to  MSFWs,  and  partici¬ 
pate  in  on-site  local  office  formal  moni¬ 
toring  reviews,  as  appropriate. 

§  658.604  Assessment  and  evaluation  of 
program  performance  data. 

(a)  State  agencies  .shall  compile  pro¬ 
gram  performance  data  required  by  ETA 
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including  statistical  information  on  pro¬ 
gram  operations. 

(b)  'The  ETTA  shall  use  the  program 
performance  data  in  assessing  and  eval¬ 
uating  whether  tl^e  State  agencies  have 
ctxnplied  with  ES  regulations  and  their 
State  agency  program  budget  plans. 

(c>  In  asse^ng  and  evaluating  pro¬ 
gram  performance  data,  the  ETA  shall 
act  in  accordance  with  the  following 
general  principles: 

(1)  The  fact  that  the  program  per¬ 
formance  data  frran  a  State  agency, 
whether  overall  or  relative  to  a  particu¬ 
lar  program  activity,  indicate  poor  pro¬ 
gram  perfcx-mance  is  not  in  itself  a 
breach  of  ES  regulations  (»*  of  the  State 
agency’s  responsibilities  under  its  State 
agency  program  budget  plan; 

(2)  Program  performance  data,  how¬ 
ever.  may  so  stixmgly  indicate  that  a 
State  agency’s  performance  is  poor  that 
the  data  may  raise  a  presumption  (prima 
facie  case)  that  a  State  agency  is  violat¬ 
ing  ES  regulations  or  the  State  agency 
program  budget  plan.  In  such  cases,  the 
ETTA  shall  afford  the  State  agency  an 
opportunity  to  rebut  the  presumpticm  of 
poor  perfmmance  pursuant  to  the  pro¬ 
cedures  at  Subpart  H  of  this  Part. 

(3)  The  ETA  shall  take  into  account 
that  certain  program  perframance  data 
may  measure  ttons  over  which  State 
agencies  have  direct  or  substantial  con¬ 
trol  while  other  data  may  measure  items 
over  which  the  State  agency  has  indirect 
or  minimal  control. 

(i)  Generally,  for  example,  a  State 
agency  has  direct  and  siffistantial  con- 
trol  over  the  delivery  of  employment 
services  such  as  referrals  to  jobs,  job  de- 
veloiMnent  contacts,  applicant  counsel¬ 
ing  and  reforals  to  siuiportive  services. 

(ii)  State  agencies,  however,  have 
only  indirect  ccmtrol  over  the  outcome 
of  services.  State  agencies,  for  example, 
cannot  guarantee  that  an  employer  wUl 
hire  a  referred  aiHilicant,  nor  can  they 
guarantee  that  the  terms  and  conditions 
of  employm»it  will  be  as  stated  oa  a  job 
order. 

(iii)  Outside  forces,  moreover,  such  as 
a  sudden  heavy  increase  in  unemploy¬ 
ment  rates,  a  strike  State  Agency  em¬ 
ployees,  or  a  severe  drought  or  fiood  may 
skew  the  results  measured  by  program 
performance  data; 

(4)  The  ETA  shall  consider  a  State 
agaicy’s  failure  to  keep  accurate  and 
complete  program  performance  data  re¬ 
quired  by  ES  regulations  as  a  breach  of 
the  ES  regulations. 

§  658.605  Communication  of  findings 
to  State  agmcies. 

(a)  The  RA  shall  inform  State  agen¬ 
cies  in  writing  of  the  results  of  review 
and  assessment  activities  and,  as  appro¬ 
priate,  shall  discuss  with  the  State  Ad¬ 
ministrator  and  the  State  Director  the 
impact  or  action  required  by  ETTA  as  a 
re^t  of  review  and  assessment  activities. 

(b)  The  ETTA  natkmal  office  shall 
transmit  the  results  of  any  review  and 
assessment  activities  conducted  by  it  to 
the  RA,  who  ^lall  send  the  inframation 
to  the  State  agency. 

(c)  Whenever  the  review  and  assess¬ 
ment  indicates  a  State  agency  violaticm 
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of  ES  regulations  or  of  its  State  agency 
program  budget  plan,  the  RA  shall  fol¬ 
low  the  procedures  set  forth  at  Subpart 
H  of  this  Part. 

fd)  RAs  shall  follow-up  any  correc¬ 
tive  action  plan  imposed  on  a  State 
agency  under  Subpart  H  of  this  Part  by 
further  review  and  assessment  of  the 
State  agency  pursuant  to  this  subpart. 

Subpart  H — Federal  Application  of 
Remedial  Action  to  State  Agencies 

Authority:  Wagner-Peyser  Act  of  1933,  as 
amended,  29  U.S.C.  49  et  seq.;  5  U.S.C.  301 
et  seq. 

§  6S8.700  Scope  and  purpose  of  sub¬ 
part. 

This  subpart  sets  forth  the  procedures 
which  ETA  shall  follow  when  State  agen¬ 
cies  are  not  adhering  to  ES  regulations. 

§  638.701  State  agency  violations  of  ES 
regulations. 

It  :s  the  policy  of  the  Employment  and 
Training  Administration  (ETA)  to  re¬ 
ceive  information  concerning  alleged 
violations  by  State  agencies  of  the  ES 
regulations  at  20  CFR  Parts  601-604,  620, 
621,  and  651-658  and  at  29  CFR  P^  8 
from  any  person  or  organization. 

§  658.702  Initial  action  by  the  RA. 

(a)  Whenever  an  RA  discovers  or  is 
apprised  of  possible  State  agency  viola¬ 
tions  of  ES  regulations  by  the  review  and 
assessment  activities  under  subpart  G  of 
this  Part,  required  reports,  or  complaints 
from  individuals,  organizations  or  em¬ 
ployers  which  are  filed  with  EITA  after 
the  exhaustion  of  State  agency  adminis¬ 
trative  remedies,  the  RA  shall  investigate 
the  matter.  If  the  matter  concerns  a  pos¬ 
sible  violation  of  ES  regulations  by  a 
local  office,  the  RA  may  refer  the  matter 
to  the  State  Director  for  investigation 
with  instructions  that  the  State  Director 
report  the  results  of  the  investigation  to 
theRA  within  a  specified  time. 

(b)  When  the  RA  review  and/or  the 
investigation  is  complete,  the  RA  shall 
prepare  written  initial  findings.  If  the 
RA  determines  that  there  is  no  probable 
cause  to  believe  that  a  State  agency  has 
violated  ES  regulations,  the  RA  need  take 
no  further  action.  If  the  RA  determines 
that  there  is  probable  cause  to  believe 
that  a  State  agency  has  violated  ES  reg¬ 
ulations,  the  RA  shall  follow  the  proce¬ 
dures  set  forth  in  §  658.703  of  this 
subpart. 

§  658.703  Disallowance  of  expenditures; 
corrective  action  plans. 

Whenever  the  RA,  in  the  written  initial 
findings,  finds  probable  cause  to  believe 
that  a  State  agency  has  violated  ES  reg¬ 
ulations,  the  RA  shall  send  ttie  findings 
to  the  State  agency,  giving  the  reasons 
therefor.  Hie  State  agency  shall  have  20 
working  days  to  comment  on  the  find¬ 
ings,  or  a  longer  period  if  the  RA  deter¬ 
mines  that  such  a  longer  pericxi  is  ap¬ 
propriate.  After  the  period  elapses,  the 
RA  shall  prepare  written  final  findings. 
If,  in  the  final  findings,  the  RA  deter¬ 
mines  that  the  State  agency  has  not  vio¬ 
lated  ES  regulations,  the  RA  need  take 
no  further  action.  If  the  RA  determines 
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that  a  State  agency  has  violated  ES 
regulations: 

(a)  If  the  matter  involves  the  mis¬ 
spending  of  grant  funds,  the  RA  may  is¬ 
sue  a  disallowance  of  the  expenditure  and 
may  either  demand  repayment  or  with¬ 
hold  future  funds  in  the  amount  in  ques¬ 
tion.  If  the  RA  disallows  costs,  the  RA 
shall  send  a  written  notice  of  disallow¬ 
ance  by  registered  mail,  to  the  State, 
agency,  giving  the  reasons  for  the  disal¬ 
lowance.  informing  the  State  agency  that 
the  disallowance  is  effective  immediately 
and  that  no  more  funds  may  be  spent  in 
the  unallowed  manner,  and  offering  the 
State  agency  the  opportunity  to  request 
a  hearing  pursuant  to  §  658.707  of  this 
subpart.  The  offer,  or  the  acceptance  of 
an  offer  of  a  hearing,  however,  shall  not 
stay  the  effectiveness  of  the  disallowance. 

(b)  If  the  violation  does  not  involve 

mis-spending  of  grant  funds  or  the  RA 
judges  that  the  circumstances  warrant 
other  action:  _ 

(1)  The  RA  shall  notify  the  State 
agency  by  registered  mail  of  the  specific 
violation (s)  and  shall  direct  the  State 
agency  to  implement  a  specific  corrective 
action  plan  to  correct  all  violations 
within  a  specified  time.  The  specified 
time  period  shall  commence  with  the 
date  of  signature  on  the  registered  mail 
receipt. 

(2)  When  the  time  period  provided  for 
in  paragraph  (b)(1)  of  this  section 
elapses.  ETA  staff  shall  review  the  State 
agency’s  efforts  by  follow-up  visit  or 
otherwise. 

(3)  If  the  RA  determines  that  the 
State  agency  has  corrected  the  viola- 
tion(s),  the  RA  need  take  no  further 
action  except  to  document  that  fact. 

(4)  If  the  State  agency  has  not  cor¬ 
rected  the  violation (s)  and  has  not  made 
go(xi  faith  efforts  and  adequate  progress 
to  that  end,  the  RA  shall  apply  remedial 
actions  to  the  State  agency  pursuant  to 
§  658.704  of  this  subpart. 

(5)  If  adequate  progress  has  been 
made  toward  correcting  the  violation(s) 
so  that  it  appears  that  the  violation (s) 
will  be  fully  corrected  within  a  reason¬ 
able  time  period,  the  State  agency  shall 
be  advised  by  registered  mail  of  this  con¬ 
clusion,  of  remaining  deficiencies,  of  fur¬ 
ther  needed  corrective  action,  and  that 
all  deficiencies  must  be  corrected  within 
a  specified  new  time  period  beginning 
with  the  date  of  signature  on  the  receipt. 

(6)  If  the  State  agency  has  been  given 
an  additional  time  period  pursuant  to 
paragraph  (b)  (5)  of  this  section,  ETA 
staff  shall  review  the  State  agency’s  ef¬ 
forts  at  the  end  of  the  time  period  by 
follow-up  visit  or  otherwise.  If  the  State 
agency  has  corrected  the  violation(s) ,  no 
further  action,  except  to  document  the 
fact,  need  be  taken  by  the  RA.  If  the 
State  agency  has  not  corrected  the  vio¬ 
lation  (s),  the  RA  shall  apply  remedial 
actions  to  the  State  agency  pursuant  to 
§  658.704  of  this  subpart. 

§  658.704  Remedial  actions. 

If  a  State  agency  fails  to  carry  out  a 
corrective  action  plan  imposed  under 
§  658.703  of  this  subpart,  the  RA  shall 


apply  one  or  more  of  the  following  re¬ 
medial  actions  to  the  State  agency: 

(a)  Imposition  of  special  reporting  re¬ 
quirements  for  a  sF>ecified  period  of  time; 

(b)  Restrictions  of  obligational  au¬ 
thority  within  one  or  more  expense 
classifications; 

(c)  Implementation  of  specific  oper¬ 
ating  systems  or  procedures  for  a  speci¬ 
fied  time; 

(d)  Requirement  of  special  training 
for  State  agency  personnel; 

(e)  With  the  approval  of  the  Assist¬ 
ant  Secretary  and  after  affording  the 
State  Administrator  or  State  Director 
the  opportunity  to  request  a  conference 
with  the  Assistant  Secretary,  elevation  of 
specific  decision  making  functions  from 
the  State  Director  to  the  RA  and/or  im¬ 
position  of  Federal  staff  in  key  State 
agency  positions ; 

(f)  E\mding  of  the  State  agency  on 
a  quarterly  or  other  short-term  basis; 

(g)  With  the  approval  of  the  Assist¬ 
ant  Secretary  and  after  affording  the 
State  Administrator  or  State  Director 
the  opportunity  to  request  a  conference 
with  the  Assistant  Secretary,  withhold¬ 
ing  of  funds  for  a  specific  function  or  for 
a  specific  geographical  area; 

(h)  Holding  of  public  hearings  in  the 
State  on  the  State  agency’s  deficiencies; 

(i)  Disallowance  of  funds  pursuant  to 
§  658.703(a)  of  this  subpart;  or 

(j)  If  the  matter  is  a  serious  or  a  con¬ 
tinual  violation,  formal  designation  of 
the  State  agency  as  out  of  compliance 
with  ES  regulations  and  initiation  of  de¬ 
certification  procedures  against  the  State 
agency.  The  RA  shall  initiate  decertifi¬ 
cation  by  notifying  the  State  agency  by 
registered  mail  that  decertification  may 
be  forthcoming,  stating  the  reasons 
therefor.  Whenever  such  a  notice  is  sent 
to  a  State  agency,  the  RA  shall  prepare 
five  indexed  copies  containing,  in  chrono¬ 
logical  order,  all  the  documents  pertinent 
to  the  case.  One  copy  shall  be  retained. 
Three  shall  be  sent  to  the  ETA  national 
office,  and  one  shall  be  sent  to  the  Solici¬ 
tor  of  Labor,  Attention:  Associate  Solici¬ 
tor  for  Employment  and  Training. 

§  658.705  Decision  to  decertify. 

(a)  Upon  receipt  of  a  request  for  de¬ 
certification,  the  Assistant  Secretary  for 
Employment  and  Training  shall  review 
the  case  and  shall  decide  whether  de¬ 
certification  is  appropriate. 

(b)  If  the  Assistant  Secretary  decides 
that  decertification  is  not  appropriate, 
the  Assistant  Secretary,  if  appropriate, 
shall  instruct  that  an  alternate  remedial 
action  or  actions  be  applied. 

(c)  If  the  Assistant  Secretary  decides 
that  decertification  is  appropriate,  the 
Assistant  Secretary  shall  submit  the  case 
to  the  Secretary  giving  the  reasons  for 
the  recommendation  of  decertification. 
The  Secretary  shall  then  decide  whether 
decertification  is  appropriate  or  whether 
other  remedial  actions  should  be  applied. 

§  658.706  Notice  of  Remedial  Action. 

(a)  Whenever  a  decision  has  been 
made  to  apply  a  remedial  action  to  a 
State  agency,  the  RA,  or  the  Secretary 
in  cases  of  decertification,  shall  send  a 
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Notice  of  Remedial  Action  to  the  State 
agency  by  registered  mail. 

(b)  If  the  remedial  action  is  decerti¬ 
fication.  the  notice  shall  state  that  the 
decertification  will  take  effect  in  30  cal¬ 
endar  days  unless  the  State  agency  re¬ 
quests  a  hearing  in  writing  by  filing  the 
request  for  hearing  pursuant  to  §  658.707 
of  this  subpart  with  the  Secretary  within 
30  calendar  days  of  the  State  agency’s 
receipt  of  the  notice.  If  a  timely  request 
for  hearing  is  filed,  decertification  shall 
be  stayed  pending  the  outcome  of  the 
hearing  procedures. 

(c)  If  the  remedial  action  is  other 
than  decertification,  the  notice  shall 
state  that  the  remedial  action  shall  take 
effect  immediately.  The  notice  shall  also 
state  that  the  State  agency  may  request 
a  hearing  pursuant  to  §  658.707  of  this 
subpart  by  filing  a  request  in  writing 
with  the  RA  pursuant  to  §  658.707  of  this 
subpart  within  30  calendar  days  of  the 
State  agency’s  receipt  of  the  notice.  The 
offer  of  hearing,  or  the  acceptance  there¬ 
of,  however,  shall  not  stay  the  implemen¬ 
tation  of  the  remedial  action. 

(d)  The  Notice  of  Remedial  Action 
shall  set  forth  the  reasons  for  the  re¬ 
medial  action. 

§  658.707  Requests  for  hearings. 

(a)  Any  State  agency  which  received 
a  Notice  of  Remedial  Action  under  §  658.- 
706  of  this  subpart  or  a  notice  of  dis¬ 
allowance  under  §  658.703  of  this  subpart 
may  request  a  hearing  on  the  issue  by 
filing  a  written  request  for  hearing  with 
the  RA  (or  Secretary  in  cases  of  decerti¬ 
fication)  within  30  calendar  days  of  re¬ 
ceipt  of  the  Notice  of  Remedial  Action 
or  notice  of  disallowance  stating  the  rea¬ 
sons  the  State  agency  believes  the  bases 
of  the  decision  to  be  wrong,  and  signed 
by  the  State  Director  or  State  Adminis¬ 
trator. 

(b)  When  an  RA  receives  a  request  for 
hearing  from  a  State  agency,  the  RA 
shall  make  five  indexed  and  tabulated 
copies  of  a  file  containing,  in  chrono¬ 
logical  order,  all  materials  and  corre¬ 
spondence  relevant  to  the  case.  The  RA 
shall  retain  one  file  and  sent  two  copies 
of  the  appeal  file  to  the  ETA  national 
office,  one  to  the  Solicitor  of  Labor,  At¬ 
tention:  Associate  Solicitor  for  Employ¬ 
ment  and  Training,  and  one  to  the  Chief 
Administrative  Law  Judge  of  the  Depart¬ 
ment  of  Labor. 

(c)  In  decertification  cases,  the  Ad¬ 


ministrator  shall  send  a  copy  of  the  file 
to  the  Chief  Administrative  Law  Judge. 

§  658.708  Hearing!). 

(a)  Upon  receipt  of  a  hearing  file  by 
the  Chief  Administrative  Law  Judge,  the 
case  shall  be  docketed  and  notice  sent  by 
registered  mail,  return  receipt  requested, 
to- the  Solicitor  of  Labor,  Attention;  As¬ 
sociate  Solicitor  for  Employment  and 
Training,  the  Administratw,  the  RA  and 
the  State  Director.  ’The  notice  shall  set 
a  time,  place  and  date  for  a  hearing  on 
the  matter  and  shall  advise  the  parties 
that: 

(1)  They  may  be  represented  at  the 
hearing; 

(2)  They  may  present  oral  and  docu¬ 
mentary  evidence  at  the  hearing; 

(3)  They  may  cross-examine  opposing 
witnesses  at  the  hearing;  and 

(4)  They  may  request  re-scheduling  of 
the  hearing  if  the  time,  place  or  date  set 
are  inconvenient. 

(b)  The  Solicitor  of  Labor  or  the  Solic¬ 
itor’s  designee  shall  represent  the  De¬ 
partment  at  the  hearing. 

§  658.709  Conduct  of  hearings. 

(a)  The  hearing  shall  be  conducted  in 
accordance  with  Sections  5-8  of  the  Ad¬ 
ministrative  Procedure  Act,  5  U.S.C.  553 
et  seq. 

(b)  Technical  rules  of  evidence  shall 
not  apply,  but  rules  or  principles  de¬ 
signed  to  assure  production  of  the  most 
credible  evidence  available,  and  to  sub¬ 
ject  testimony  to  test  by  cross-examina¬ 
tion,  shall  be  applied  if  necessary  by  the 
Hearing  OflBcer  conducting  the  hearing. 
'The  Hearing  OflBcer  may  exclude  irrele¬ 
vant,  immaterial  or  unduly  repetitious 
evidence.  All  documents  and  otoer  evi¬ 
dence  offered  or  taken  for  the  record 
shall  be  open  to  examination  by  the  par¬ 
ties.  Opportunity  shall  be  given  to  refute 
facts  and  arguments  advanced  on  either 
side  of  the  issue.  A  transcript  shall  be 
made  of  the  oral  evidence  except  to  the 
extent  the  substance  thereof  is  stipulated 
for  the  record. 

(c)  The  general  provisions  governing 
discovery  as  provided  in  the  Rules  of 
Civil  Procedure  for  the  United  States 
District  Court,  ’Htle  V,  28  U.S.C.,  Rules 
26  through  37,  may  be  made  applicable 
to  the  extent  that  the  Hearing  OflBcer 
concludes  that  their  use  would  promote 
the  proper  advancement  of  the  hearing. 

(d)  When  a  public  officer  is  a  respond¬ 
ent  in  a  hearing  in  an  official  capacity 


and  during  its  pendency  dies,  resigns,  or 
otherwise  ceases  to  hold  office,  the  pro¬ 
ceeding  does  not  abate  and  the  officer’s 
successor  is  automatically  substituted 
as  a  party.  Proceedings  following  the 
substitution  shall  be  in  the  name  of  the 
substituted  party,  but  any  misnomer  not 
affecting  the  substantive  rights  of  the 
parties  shall  be  disregarded.  An  order  of 
substitution  may  be  entered  at  any  time, 
but  the  ranission  to  enter  such  an  order 
shall  not  affect  the  substitution. 

§  658.710  Decision  of  the  Hearing  Offi¬ 
cer. 

(a)  Ifiie  Hearing  Officer  shall  have 
jurisdiction  to  decide  all  issues  of  fact 
and  related  issues  of  law  and  to  grant 
or  deny  appropriate  motions,  but  shall 
not  have  jurisdiction  to  decide  upon  the 
validity  of  Federal  statutes  or  regula¬ 
tions. 

(b)  'The  decision  of  the  Hearing  Offi¬ 
cer  shall  be  based  on  the  hearing  record, 
shall  be  in  writing  and  shall  state  the 
factual  and  legal  bases  of  the  decision. 

(c)  Except  when  the  case  involves  the 
decertification  of  a  State  agency,  the  de¬ 
cision  of  the  Hearing  Officer  shall  be  the 
final  decision  of  the  Secretary. 

(d)  If  the  case  involves  the  decertifi¬ 
cation  of  a  State  agency,  t&e  decision  of 
the  Hearing  Officer  shall  contain  a  notice 
stating  that,  within  30  calendar  days  of 
the  decision,  the  State  agency  or  the 
Administrator  may  appeal  to  the  Secre¬ 
tary  by  sending  by  registered  mail,  re¬ 
turn  receipt  requested,  a  written  appeal 
to  the  Secretary,  care  of  the  Hearing 
Officer  who  made  the  decision. 

§  658.711  Decision  of  ihe  Secretary. 

.  (a)  Upon  the  receipt  of  an  appeal  to 
the  Secretary,  the  Hearing  Officer  .shall 
certify  the  record  in  the  case  to  the  Sec¬ 
retary,  who  may  take  additional  evi¬ 
dence,  provided  time  to  rebut  such  new 
evidence  is  given  to  the  opposing  party, 
or  who  may  make  a  decision  to  decertify 
or  not  on  the  basis  of  the  hearing  record. 

(b)  The  decision  of  the  Secretary  shall 
be  final,  shall  be  in  writing,  and  shall  set 
forth  the  factual  and  legal  bases  for  the 
decision. 

Signed'at  Washington,  D.C.  this  19th 
day  of  January,  1977. 

William  H.  Kolberg. 

■  Assistant  Secretary  for 
Employment  and  Training. 
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